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ADVISORY COMMITTEE ON CIVIL RULES

MAY 6-7, 2002

1. Opening Remarks of Chair

2. ACTION - Approving Minutes of January 22-23, 2002, Committee Meeting

3. ACTION - Approving Proposed Amendments to Rule 51 (Jury Instructions) and
Transmitting Them to the Standing Rules Committee

a. Text and Committee Note
b. Summary of Comments

4. ACTION - Approving Proposed Amendments to Rule 53 (Special Masters) and
Transmitting Them to the Standing Rules Committee

a. Background information
b. Text and Committee Note
c. Summary of Comments

5. ACTION - Approving Proposed Amendments to Rule 23 (Class Actions) and
Transmitting Them to the Standing Rules Committee

a. Report of Class-Action Subcommittee, including consolidated "clean version" of
proposed amendments

b. "Redlined" version of proposed amendments to Rule 23(c) and (e)
i. Text and Committee Note
ii. Summary of Comments

c. "Redlined" version of proposed amendments to Rule 23(g) and (h)
i. Text and Committee Note
ii. Summary of Comments

6. ACTION - Future Course of Action Regarding Class-Action Issues, Including
Consideration of Overlapping Class Actions

a. Discussion of Class-Action Problems
b. Summary of Comments on Overlapping Classes

7. ACTION - Bankruptcy Subcommittee's Report on National Bankruptcy Review
Commission Pertaining to Mass Tort Futures Claims

8. Report of Discovery Subcommittee on Electronic Discovery Issues
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9. Pending Agenda Topics

a. Proposed amendment to Rule 15 to allow relation back if defendant had no
information concerning identity of opposing party

b. Report on proposed amendments of admiralty rules, separating forfeiture
provisions from traditional admiralty provisions

c. Proposed amendments to Rule 6(e) clarifying time counting provision
d. Video deposition as taxed cost
e. Consent calendar actions

10. Next Committee Meeting
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CIVIL RULES
Proposal Source, Date, and Status

l _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ D oc #

[Copyright Rules of Practice]- Inquiry from West 4/95 - To be reviewed with additional information at
Update Publishing upcoming meetings

11/95 - Considered by cmte
10/96 - Considered by cmte
10/97 - Deferred until spring '98 meeting
3/98 - Deferred until fall '98 meeting
11/98 - Request for publication
1/99 - Stg. Cmte. approves publication for fall
8/99 - Published
4/00 - Cmte approves amendments
6/00 - Stg Comte approves
9/00 - Jud. Conf approves
4/01- Approved by Sup Ct
12/01-Effective
COMPLETED

[Recommends clarification of William R. Dorsey, 6/00 - Referred to reporter, chair, and Mark Kasanin
Admiralty Rule B] III, Esq., President, 11/01 - Discussed and considered

The Maritime Law PENDING FURTHER ACTION
Association
(01 -CV-B)

[Admiralty Rule B, C, and E] - Agenda book for the 4/95 - Delayed for further consideration
Amend to conform to Rule C governing 11/95 meeting 11/95 - Draft presented to cmte
attachment in support of an in personam 4/96 - Considered by cmte
action 10/96 - Considered by cmte, assigned to Subcmte.

5/97- Considered by cmte
10/97 - Request for publication and accelerated review

by ST Cmte
1/98 - Stg. Com. approves publication at regularly

scheduled time
8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg approves
9/99 - Jud. Conf. approves and transmits to Sup. Ct
4/00 - Supreme Court approved
12/00 - Effective
COMPLETED

Page I
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Proposal | Source, Date, and | Status
l _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ D oc #
[Admiralty Rule C] - conform time Civil Asset 10/00 - Comte considered draft
deadlines with Forfeiture Act Forfeiture Act of 1/01- Stg. Cmte approves publication; comments due

2000 4/2/01
4/01 - Adv Cmte approved amendments
6/01 - Approved by ST Cmte
9/01 - Approved by Jud. Conf
PENDING FURTHER ACTION

[Admiralty Rule-New]- Authorize Mag. Judge Roberts 12/24/96- Referred to Admiralty and Agenda Sub cmte.immediate posting of preemptive bond to 9/30/96 (96-CV-D) 3/99 - Agenda Sub cmte. rec. Hold until more
prevent vessel seizure #1450 information available (2)

PENDING FURTHER ACTION

[Inconsistent Statute] - 46 U.S.C. § Michael Cohen 2/97 - Referred to reporter and chair
786 inconsistent with admiralty 1/14/97 (97-CV-A) Supreme Court decision moots issue

#2182 COMPLETED

[Non-applicable Statute]- 46 U.S.C. § Michael Marks 10/97 - Referred to reporter, chair, and Agenda Sub767 Death on the High Seas Act not Cohen 9/17/97 cmte.
applicable to any navigable waters in the (97-CV-O) 3/99 - Agenda Subcmte rec. Remove from agenda (5)Panama Canal Zone 10/99 - Consent calendar removed from agenda

COMPLETED

[Admiralty Rule C(4) - Amend to Gregory B. Walters, 1/98 - Referred to reporter, chair, and Agenda Subsatisfy constitutional concerns regarding Cir. Exec., for Jud. cmte.
default in actions in rem Council of Ninth 3/99 - Agenda Sub cmte. rec. Hold until more

Cir. 12/4/97 (97-CV- information available (2)
V) PENDING FURTHER ACTION

[Simplified Procedures] - federal Judge Niemeyer 10/99 - Considered, subcmte appointed
small claims procedures 10/00 4/00 - Considered

10/00 - Considered
PENDING FURTHER ACTION

[CV4(c)(1)] - Accelerating 120-day Joseph W. 4/94 - Deferred as premature
service provision Skupniewitz DEFERRED INDEFINITELY

[CV4(d)] - To clarify the rule John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Sub
11/21/97 (97-CV-R) cmte.

3/99 - Agenda Subcmte rec. accumulate for periodic
revision (1)
5/02 - Cmte considered
PENDING FURTHER ACTION

Page 2
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Proposal I Source, Date, and Status
I__________________________j Doc #

[CV4(d)(2)J - Waive service of process Charles K. Babb 10/94 - Considered and denied
for actions against the United States 4/22/94 4/95 - Reconsidered but no change in disposition

COMPLETED

ICV4(e) & (01 -Foreign defendant Owen F. Silvions 10/94 - Rules deemed as otherwise provided for and
may be served pursuant to the laws of the 6/10/94 unnecessary
state in which the district court sits 4/95 - Reconsidered and denied

l____________ COMPLETED

ICV4(i)J - Service on government in DOJ 10/96 (96-CV- 10/96 - Referred to Reporter, Chair, and Agenda SubBivens suits B; #1559) cmte.
5/97 - Discussed in reporter's memo.
3/98 - Cmte approved draft
6/98 - Stg Cmte approves
8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Standing Cmte approved
9/99 - Judicial Conference approved
4/00 - Supreme Court Approved
12/00 - Effective
COMPLETED

[CV4(m)J - Extension of time to serve Judge Edward 4/95 - Considered by cmte
pleading after initial 120 days expires Becker DEFERRED INDEFINITELY

[CV4J- Inconsistent service of process Mark Kasanin 10/93 - Considered by cmte
provision in admiralty statute 4/94 - Considered by cmte

10/94 - Recommend statutory change
6/96 - Coast Guard Authorization Act of 1996 repeals

the nonconforming statutory provision
COMPLETED

[CV41 - To provide sanction against Judge Joan 10/97 - Referred to Reporter, Chair, and Agenda Sub
the willful evasion of service Humphrey Lefkow cmte.

8/12/97 (97-CV-K) 3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision (1)
PENDING FURTHER ACTION

ICV5J - Electronic filing 10/93 - Considered by cmte
9/94 - Published for comment
10/94 - Considered
4/95 - Cmte approves amendments with revisions
6/95 - Approved by ST Cmte
9/95 - Approved by Jud Conf
4/96 - Approved by Sup Ct
12/96 - Effective
COMPLETED

Page 3
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Proposal 1 Source, Date, and | Status
I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ D oc #

[CV51 - Service by electronic means or Michael Kunz, clerk 4/95 - Declined to act
by commercial carrier; fax noticing E.D. Pa. and John 10/96 - Reconsidered, submitted to Technologyproduces substantial cost savings while Frank 7/29/96; Subcommittee
increasing efficiency and productivity 9/10/97 (97-CV-N); 5/97 - Discussed in reporter's memo.

William S. Brownell, 9/97 - Information sent to reporter, chair, and Agenda
District Clerks Sub cmte.
Advisory Group 11/98 - Referred to Tech. Subcommittee
10/20/97 (97-CV-Q) 3/99 - Agenda Sub cmte. rec. Refer to other cmte (3)

4/99 - Cmte requests publication
6/99 - Stg. Comte approves publication
8/99 - Published for comment
4/00 - Cmte approves amendments
6/00 - Stg Comte approves
9/00 - Jud Conf approves
4/01 - Approved by Sup Ct
12/01 - Effective

l ________________________ _____________ CO M PLETED

[CV5] - Resolution of dispute between Lawrence A. Salibra 6/00 - Referred to reporter, chair, and Agenda Subc.court and courier as to whether courier 6/5/00 PENDING FURTHER ACTION
or court was at fault for failure to file (00-CV-C)

[CV5(d)] - Whether local rules against Gregory B. Walters, 1/98 - Referred to reporter, chair, and Agenda Subfiling of discovery documents should be Cir. Exec., for cmte.
abrogated or amended to conform to District Local Rules 3/98 - Cmte. approved draft
actual practice Review Cmte of Jud. 6/98 - Stg Cmte approves with revision

Council of Ninth 8/98 - Published for comment
Cir. 4/99 - Cmte approves amendments
12/4/97 (97-CV-V) 6/99 - Stg. Comte approves

9/99 - Jud. Conf. approves and transmits to Sup. Ct
4/00 - Supreme Court approved
12/00 - Effective
COMPLETED

[CV5(d)]- Does non-filing of discovery St Cmte 6/99 10/99 - Discussed
material affect privilege PENDING FURTHER ACTION

[CV5J - Modifying mailbox rule J. Michael Schaefer, 3/99 - Referred to reporter, chair, and Agenda Sub
Esq. 12/28/98 cmte.
(99-CV-A) 3/99 - Agenda Sub cmte. rec. Remove from agenda (5)

10/99 - Consent calendar removed from agenda
l____________ COMPLETED

lCV6] - Calculate "3' days either Roy H. Wepner, Esq. 12/00 - Referred to reporter and chairbefore or after service 11/27/00 (00/CV/H) PENDING FURTHER ACTION

Page 4
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Proposal Source, Date, and Status
Doc #

[CV6(b)] - Enlargement of Time; Prof. Edward 10/97 - Referred to cmte
deletion of reference to abrogated rule Cooper 10/27/97; 3/98 - Cmte approved draft with recommendation to(technical amendment) Rukesh A. Korde forward directly to the Jud Conf w/o publication

4/22/99 (99-CV-C) 6/98 - Stg Cmte approved
9/98 - Jud. Conf approved and transmitted to Sup. Ct.
4/99 - Supreme Court approved
12/99 - Effective
COMPLETED

ICV6(e)] - Time to act after service ST Cmte 6/94 10/94 - Cmte declined to act
COMPLETED

[CV6(e)] - Amend the rule to treat See Rule 5 4/99 - Cmte requests publication
service by electronic means the same as 6/99 - Stg. Comte approves publicationservice by mail 8/99 - Published for comment

4/00 - Cmte approves amendments
6/00 - Stg Comte approves
9/00 - Jud Conf approves
4/01 - Supreme Court approved
12/01 - Effective
COMPLETED

[CV7.1] - See Financial Disclosure Request by 11/98 - Cmte considered
Committee on Codes 3/99 - Agenda Subcmte rec. Hold until more
of Conduct 9/23/98 information available (2)

4/99 - Cmte considered; FJC study initiated
10/99 - Discussed
4/00 - Considered; request for publication
6/00 - Stg Comte approves publication
8/00 - Published
4/01 - Cmte approved amendments
6/01 - Stg Cmte approved
10/01 - Jud Conf approved
PENDING FURTHER ACTION

[CV8, CV121 - Amendment of the Elliott B. Spector, 10/93 - Delayed for further consideration
general pleading requirements Esq. 7/22/94 10/94 - Delayed for further consideration

4/95 - Declined to act
DEFERRED INDEFINITELY

[CV9(b)] - General Particularized Elliott B. Spector 5/93 - Considered by cmtepleading 10/93 - Considered by cmte
10/94 - Considered by cmte
4/95 - Declined to act
DEFERRED INDEFINITELY

Page 5
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Proposal Source, Date, and Status
I Doc #

[CV9(h)] - Ambiguity regarding terms Mark Kasanin 4/94 10/94 - Considered by cmte
affecting admiralty and maritime claims 4/95 - Approved draft

7/95 - Approved for publication
9/95 - Published
4/96 - Forwarded to the ST Cmte for submission to Jud

Conf
6/96 - Approved by ST Cmte
9/96 - Approved by Jud Conf
4/97 - Approved by Supreme Court
12/97 - Effective
COMPLETED

[CV11I - Mandatory sanction for H.R. 1492 5/97 - Considered by cmte
frivolous filing by a prisoner introduced by Cong 3/99 - Agenda Sub cmte. rec. Remove from agenda (5)Gallegly 4/97 10/99 - Removed under consent calendar

COMPLETED

[CV11] - Sanction for improper Carl Shipley 4/97 5/97 - Referred to reporter, chair, and Agenda Subadvertising (97-CV-G) cmte.
3/99 - Agenda Sub cmte. rec. Remove from agenda (5)
PENDING FURTHER ACTION

[CV111 - Should not be used as a Nicholas Kadar, 4/98 - Referred to reporter, chair, and Agenda Subdiscovery device or to test the legal M.D. 3/98 cmte.
sufficiency or efficiency of allegations in (98-CV-B) 3/99 - Agenda Sub cmte. rec. Await preliminary reviewpleadings by reporter (6)

8/99 - Reporter recommends removal from the agenda
10/99 - Consent calendar removed from agenda
COMPLETED

[CV12] - Dispositive motions to be Steven D. Jacobs, 10/94 - Delayed for further considerationfiled and ruled upon prior to Esq. 8/23/94 5/97 - Reporter recommends rejection
commencement of the trial 11/98 - Rejected by cmte

COMPLETED

[CV121 - To conform to Prison John J. McCarthy 12/97 - Referred to reporter, chair, & Agenda SubLitigation Act of 1996 11/21/97 (97-CV-R) cmte.
3/99 - Agenda Sub cmte. rec. Ready for full committee
consideration (4)
5/02 - Cmte considered
PENDING FURTHER ACTION
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Proposal Source, Date, and Status
I Doc # I

[CV12(a)(3)] -Conforming amendment 3/98 - Cmte approved draft
to Rule 4(i) 6/98 - Stg Cmte approves

8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves
9/99 - Jud. Conf. approves & transmits to Sup.Ct.
4/00 - Supreme Ct transmits to Congress
12/00 - Effective
COMPLETED

[CV12(b)] - Expansion of conversion Daniel Joseph 5/97 5/97 - Referred to reporter, chair, and Agenda Sub
of motion to dismiss to summary (97-CV-H) #2941 cmte.
judgment 3/99 - Agenda Sub cmte. rec. Remove from agenda (5)

10/99 - Consent calendar removed from agenda
COMPLETED

[CV14(a) & (c)] - Conforming 6/98 - Stg Cmte approves
amendment to admiralty changes 8/98 - Published for comment

4/99 - Cmte approves amendments
6/99 - Stg Comte approves
9/99 - Jud. Conf. approves and transmits to Sup. Ct.
4/00- Supreme Court approved
12/00 - Effective

L _________________________ COM PLETED

[CV15(a)] - Amendment may not add Judge John Martin 4/95 - Delayed for further consideration
new parties or raise events occurring 10/20/94 & Judge 11/95 - Considered by cmte and deferred
after responsive pleading Judith Guthrie DEFERRED INDEFINITELY

10/27/94

[CV15(c)(3)(B)] - Clarifying extent of Charles E. Frayer, 9/98 - Referred to chair, reporter, and Agenda Sub
knowledge required in identifying a Law student 9/27/98 cmte.
party (98-CV-E) 3/99 - Agenda Sub cmte. rec. accumulate for periodic

revision (1)
PENDING FURTHER ACTION

[CV15(c)(3)(B) - Amendment to allow Judge Edward 10/01 - Referred to chair and reporter
relation back Becker, 266 F.3d 1/02 - Committee considered
l_________________________ 186 (3rd Cir. 2001) PENDING FURTHER ACTION
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Proposal Source, Date, and Status
Doc #

[CV23] - Amend class action rule to Jud Conf on Ad Hoc 5/93 - Considered by cmteaccommodate demands of mass tort Communication for 6/93 - Submitted for approval for publication;litigation and other problems Asbestos Litigation withdrawn 10/93, 4/94, 10/94, 2/95, 4/95, 11/95;
3/91; William studied at meetings.
Leighton ltr 7/29/94; 4/96 - Forwarded to ST Cmte for submission to Jud
H.R. 660 introduced Conf
by Canady on CV 23 6/96 - Approved for publication by ST Cmte
(f) 8/96 - Published for comment

10/96 - Discussed by cmte
5/97 - Approved and forwarded changes to (c)(1), and

(f); rejected (b)(3)(A) and (B); and deferred
other proposals until next meeting
4/97 - Stotler letter to Congressman Canady
6/97 - Changes to 23(f) were approved by ST Cmte;

changes to 23(c)(1) were recommitted to advisory
cmte

10/97 - Considered by cmte
3/98 - Considered by cmte deferred pending mass torts
working group deliberations
3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
4/00 - Comte Considered
10/00 - Comte Considered
4/01 - Request for publication
6/01 - ST Cmte approved for publication
8/01 - Published for public comment
10/01 - Cmte considered
PENDING FURTHER ACTION

[CV231 - Standards and guidelines for Patricia Sturdevant, 12/97 - Referred to reporter, chair, and Agenda Sublitigating and settling consumer class for National cmte.
actions Association for 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)

Consumer Advocates 4/00 - Comte considered
12/10/97 (97-CV-T) 10/00 - Comte Considered

4/01 - Request for publication
6/01 - ST Cmte approved for publication
8/01 - Published for public comment
10/01 - Cmte considered
PENDING FURTHER ACTION
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Proposal Source, Date, and | Status
i Doc # I

[CV23(e)] - Amend to include specific Beverly C. Moore, 12/ 97 - Referred to reporter, chair, and Agenda Subfactors court should consider when Jr., for Class Action cmte.
approving settlement for monetary Reports, Inc. 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)damages under 23(b)(3) 11/25/97 (97-CV-S) 4/00 - Comte Considered

10/00 - Comte Considered
4/01 - Request for publication
6/01 - ST Cmte approved for publication
8/01 - Published for public comment
10/01 - Cmte considered
PENDING FURTHER ACTION

[CV23(e)] - Require all "side- Brian Wolfman, for 12/99 - Referred to reporter, chair, and Agenda Subsettlements," including attorney's fee Public Citizen cmte.
components, to be disclosed and Litigation Group 4/00 - Referred to Class Action subcomteapproved by the district court 11/23/99 (99-CV-H) 10/00 - Comte Considered

4/01 - Request for publication
6/01 - ST Cmte approved for publication
8/01 - Published for public comment
10/01 - Cmte considered

l_______________________ PENDING FURTHER ACTION

[CV23(e)] - Preserve right to appeal for Bill Lockyer, 4/00 - Referred to reporter, chair, Agenda Subcmte,,unnamed class members who do not file Attorney General, and Class Action Subcmtel
motions to intervene; and class members for State of 6/00 - Referred to reporter, chair, Agenda Subcmte, andnot named plaintiffs have right to appeal California DOJ Class Action Subcmte
judicial approval of proposed dismissal 3/29/00 (00-CV-B) 10/00 - Comte Considered
or compromise without first filing 6/21/00 4/01 - Request for publication
motion to intervene 6/01 - ST Cmte approved for publication

8/01 - Published for public comment
10/01 - Cmte considered

l____________ PENDING FURTHER ACTION

[CV23(f)] - interlocutory appeal part of class action 4/98 - Sup Ct approves
project 12/98 - Effective

COMPLETED

[CV23] - class action attorney fee 10/00 - Comte Considered
4/01 - Request for publication
6/01 - ST Cmte approved for publication
8/01 - Published for public comment
10/01 - Cmte considered
PENDING FURTHER ACTION

[CV26] - Interviewing former John Goetz 4/94 - Declined to act
employees of a party DEFERRED INDEFINITELY
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Proposal [ Source, Date, and | Status
I Doc #

[CV261 -Initial disclosure and scope of Thomas F. Harkins, 4/95 - Delayed for further considerationdiscovery Jr., Esq. 11/30/94 11/95 - Considered by cmte
and American 4/96 - Proposal submitted by American College of Trial
College of Trial Lawyers
Lawyers; Allan 10/96 - Considered by cmte; Sub cmte. appointed
Parmelee (97-CV-C) 1/97 - Sub cmte. held mini-conference in San Francisco
#2768; Joanne 4/97 - Doc. #2768 and 2769 referred to Discovery Sub
Faulkner 3/97 (97- cmte.
CV-D) #2769 9/97 - Discovery Reform Symposium held at Boston

College Law School
10/97 - Alternatives considered by cmte
3/98 - Cmte approved draft
6/98 - Stg Cmte approves
8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves
9/99 - Jud. Conf. approves & transmits to Sup. Ct.
4/00 - Supreme Court approves
12/00 - Effective
COMPLETED

1CV261 -Does inadvertent disclosure Discovery Subcmte 10/99 - Discussed
during discovery waive privilege PENDING FURTHER ACTION

[CV261 - Presumptive time limits on Al Cortese 10/99 - Removed from agendabackward reach of discovery COMPLETED

[CV26] - Electronic discovery 10/99 - Referred to Subcmte
3/00 - Subcmte met
4/00 - Considered
10/00 - Comte Considered
4/01 - Cmte considered
PENDING FURTHER ACTION
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1CV261 - Interplay between work- Gregory K. Arenson, 8/00 - Referred to reporter, chair, incoming chair, and
product doctrine under Rule 26(b)(3) and Chair, NY State Bar Agenda Subcmte
the disclosures required of experts under Assn Committee PENDING FURTHER ACTION
Rules 26(a)(2) and 26 (b)(4) 8/7/00 (00-CV-E)

[CV26(a)] - To clarify and expand the Prof Stephen D. 12/00 - Sent to reporter and chair
scope of disclosure regarding expert Easton 11/29/00 PENDING FURTHER ACTION
witnesses (00-CV-I)

[CV26(c)I - Factors to be considered Report of the Federal 5/93 - Considered by cmte
regarding a motion to modify or dissolve Courts Study 10/93 - Published for comment
a protective order Committee, 4/94 - Considered by cmte

Professors Marcus 10/94 - Considered by cmte
and Miller, and 1/95- Submitted to Jud Conf
Senator Herb Kohl 3/95 - Remanded for further consideration by Jud Conf
8/11/94; Judge John 4/95 - Considered by cmte
Feikens (96-CV-F); 9/95 - Republished for public comment
S. 225 reintroduced 4/96 - Tabled, pending consideration of discovery
by Sen Kohl amendments proposed by the American College

of Trial Lawyers
1/97 - S. 225 reintroduced by Sen Kohl
4/97 - Stotler letter to Sen Hatch
10/97 - Considered by Sub cmte. and left for
consideration by full cmte
3/98 - Cmte determined no need has been shown to
amend
COMPLETED
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[CV26 -Depositions to be held in Don Boswell 12/6/96 12/96 -Referred to reporter, chair, and Agenda Subcounty where witness resides; better (96-CV-G) cmte.
distinction between retained and 5/97 - Reporter recommends that it be considered part"treating" experts of discovery project

3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
10/00 - Subcomte declines to take action
COMPLETED

ICV301 - Allow use by public of audio Glendora 9/96/96 12/96 - Sent to reporter and chairtapes in the courtroom (96-CV-H) 11/98 - Rejected by cmte
COMPLETED

[CV30(b)] - Inconsistency within Rule Judge Janice M. 12/99 - Referred to reporter, chair, Agenda Sub cmte.,30 and between Rules 30 and 45 Stewart 12/8/99 and Discovery Sub cmte.
(99-CV-J) 4/00 - Referred to Disc. Subcomte

PENDING FURTHER ACTION

ICV30(b)(1)] - That the deponent seek Judge Dennis H. 10/97 - Referred to reporter, chair, and Agenda Subjudicial relief from annoying or Inman 8/6/97 cmte.
oppressive questioning during a (97-CV-J) 11/98 - Rejected by cmtedeposition COMPLETED

[CV30(d)(2)J - presumptive one day of 3/98 - Cmte approved draft
seven hours for deposition 6/98 - Stg Cmte approves

8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves
9/99 - Jud. Conf. approves & transmits to Sup. Ct.4/00 - Supreme Court approves
12/00 - Effective
COMPLETED

[CV30(e)1 - review of transcript by Dan Wilen 5/14/99 8/99 - Referred to agenda Subcmtedeponent (99-CV-D) 8/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
10/00 - Subcomte declines to take action
COMPLETED

[CV321 - Use of expert witness Honorable Jack 7/31/96 - Submitted for consideration
testimony at subsequent trials without Weinstein 7/31/96 10/96 - Considered by cmte; FJC to conduct studycross examination in mass torts 5/97 - Reporter recommends that it be considered part

of discovery project
3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
PENDING FURTHER ACTION
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[CV33 & 34 ]-require submission of a Jeffrey K. Yencho 7/99 - Referred to Agenda Subcmte
floppy disc version of document (7/22/99) 99-CV-E 8/99 - Agenda Sub cmte. rec. Refer to other Sub cmte.

(3)l
PENDING FURTHER ACTION

[CV34(b)J - requesting party liable for 3/98 - Cmte approved draft
paying reasonable costs of discovery 6/98 - Stg Cmte approves

8/98 - Published for comment
4/99 - Cmte approves amendments with revisions

(moved to Rule 26)
6/99 - Stg Comte approves
9/99 - Rejected by Jud. Conf.
COMPLETED

[CV36(a)] - To not permit false Joanne S. Faulkner, 4/98 - Referred to reporter, chair, and Agenda Subdenials, in view of recent Supreme Court Esq. 3/98 (98-CV-A) cmte.
decisions 11/98-Rejected by cmte

COMPLETED

[CV37(b)(3)] - Sanctions for Rule 26(f) Prof. Roisman 4/94 - Declined to actfailure DEFERRED INDEFINITELY

[CV37(c)(1)J - Sanctions for failure to 3/98 - Cmte approved draftsupplement discovery 6/98 - Stg Cmte approves
8/98 - Published for comment
4/99 - Cmte approves amendments
6/99 - Stg Comte approves
9/99 - Jud. Conf. approves & transmits to Sup. Ct.4/00 - Supreme Court approves
12/00 - Effective
COMPLETED

[CV39(c) and CV16(e)] - Jury may be Daniel O'Callaghan, 10/94 - Delayed for further study, no pressing needtreated as advisory if the court states Esq. 4/95 - Declined to act
such before the beginning of the trial COMPLETED

ICV40- precedence given elderly in Michael Schaefer 2/00 - Referred to chair, reporter, and Agenda Subtrial setting 1/19/00; 00-CV-A cmte.
PENDING FURTHER ACTION
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[CV43] - Strike requirement that Comments at 4/94 10/93 - Published
testimony must be taken orally meeting 10/94 - Amended and forwarded to ST Cmte

1/95 - ST Cmte approves but defers transmission to Jud
Conf

9/95 - Jud Conf approves amendment
4/96 - Supreme Court approved
12/96 - Effective

l____________ COMPLETED

[CV431 - procedures for a "summary Judge Morton 8/00 - Referred to reporter, chair, and incoming chairbench trial" Denlow 8/9/00 10/00 - Comte considered, declined to take action as(00-CV-F) unnecessary at this time
COMPLETED

|CV43(f}-Interpretersj - Karl L. Mulvaney 4/95 - Delayed for further study and considerationAppointment and compensation of 5/10/94 11/95 - Suspended by advisory cmte pending review ofinterpreters Americans with Disabilities Act by CACM
10/96 - Federal Courts Improvement Act of 1996

provides authority to pay interpreters
COMPLETED

[CV44] - To delete, as it might overlap Evidence Rules 1/97 - Referred to chair, reporter, and Agenda Subwith Rules of EV dealing with Committee Meeting cmte.
admissibility of public records 10/20-21/97 3/98 - Cmte determined no need to amend

(97-CV-U) COMPLETED

[CV451 - Nationwide subpoena 5/93 - Declined to act
COMPLETED

[CV45] - Notice in lieu of attendance J. Michael Schaefer, 3/99 - Referred to chair, reporter, and Agenda Subsubpoenas Esq. 12/28/98 cmte.
(99-CV-A) 8/99 - Agenda Sub cmte. rec. Remove from agenda

10/99 - Consent calendar removed from agenda
COMPLETED

[CV451 - Clarifying status of subpoena K. Dino 3/99 - Referred to chair, reporter, and Agenda Subafter expiration date Kostopoulos, Esq. cmte.
1/27/99 8/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
(99-CV-B) 10/00 - Subcomte declines to take action

COMPLETED

[CV45] - Discovering party must Prof. Charles Adams 10/98 - Referred to chair, reporter, Agenda Sub cmte.,specify a date for production far enough 10/1/98 (98-CV-G) and Discovery Sub cmte.
in advance to allow the opposing party to 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)file objections to production 10/00 - Subcomte declines to take action

COMPLETED
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|CV45(d)] - Re-service of subpoena not William T. Terrell, 12/98 - Referred to chair, reporter, and Agenda Subnecessary if continuance is granted and Esq. 10/9/98 cmte.
witness is provided adequate notice (98-CV-H) 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)

10/00 - Subcomte declines to take action
l _________________________ COM PLETED

[CV47(a)j - Mandatory attorney Francis Fox, Esq. 10/94 - Considered by cmte
participation in jury voir dire 4/95 - Approved draft
examination 7/95 - Proposed amendment approved for publication by

ST Cmte
9/95 - Published for comment
4/96 - Considered by advisory cmte; recommended

increased attention by Fed. Jud. Center at
judicial training

COMPLETED

|CV47(b)I - Eliminate peremptory Judge William Acker 6/97 - Referred to reporter, chair, and Agenda Subchallenges 5/97 (97-CV-F) cmte.
#2828 11/98 - Cmte declined to take action
l____________ COMPLETED

[CV481 - Implementation of a twelve- Judge Patrick 10/94 - Considered by cmte
person jury Higginbotham 7/95 - Proposed amendment approved for publication by

ST Cmte
9/95 - Published for comment

4/96 - Forwarded to ST Cmte for submission to Jud
Conf

6/96 - ST Cmte approves
9/96 - Jud Conf rejected
10/96 - Cmte's post-mortem discussion
COMPLETED

ICV50] - Uniform date for filing post BK Rules Committee 5/93 -Approved for publicationtrial motion 6/93 - ST Cmte approves publication
4/94 - Approved by cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CV50(b)] - When a motion is timely Judge Alicemarie 8 /97 - Sent to reporter and chair
after a mistrial has been declared Stotler 8/26/97 10/97 - Referred to Agenda Sub cmte.

(97-CV-M) 3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision (1)
PENDING FURTHER ACTION
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[CV51- Jury instructions filed before Judge Stotler (96- 11/8/96 - Referred to chairtrial CV-E) Gregory B. 5/97 - Reporter recommends consideration of
Walters, Cir. Exec., comprehensive revision
for the Jud. Council 1/98 - Referred to reporter, chair, and Agenda Sub
of the Ninth Cir. cmte.
12/4/97 (97-CV-V) 3/98 - Cmte considered

11/98 - Cmte considered
3/99 - Agenda Sub cmte. rec. Ready for full Cmte
consideration
4/99 - Cmte considered
10/99 - Discussed
4/00 - Cmte considered
10/00 - Cmte considered
4/01 - Cmte considered

l___________ PENDING FURTHER ACTION
[CV521 - Uniform date for filing for BK Rules Cmte 5/93 -Approved for publicationfiling post trial motion 6/93 - ST Cmte approves publication

4/94 - Approved by cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective

l____________ COMPLETED
[CV531 - Provisions regarding pretrial Judge Wayne Brazil 5/93 - Considered by cmteand post-trial masters 10/93 - Considered by cmte

4/94 - Draft amendments to CV16 1 regarding "pretrial
masters"

10/94 - Draft amendments considered
11/98 - Subcmte appointed to study issue
3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
10/99 - Discussed (FJC requested to survey courts)
4/00 - Considered (FJC preliminary report)
PENDING FURTHER ACTION

[CV54(d)(1)] - Proposed amendments Judge Jane J. Boyle 2/02 - Referred to reporter & chairto 28 U.S.C. § 1920 and Rule 54 re 2/02 (02-CV-B) PENDING FURTHER ACTION
taxation of costs

[CV54(d)(2)] -attorney fees and ST Cmte; AP 4/00 - Request for publication
interplay with final judgment CV 58 amendment to FRAP 6/00 - Stg Comte approves publicatipon

4(a)(7), 1/00 8/00 - Published
4/01 - Cmte approved amendments
6/01 - ST Cmte approved
10/01 - Jud Conf approved
PENDING FURTHER ACTION
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[CV561 - To clarify cross-motion for John J. McCarthy 12/97 - Referred to reporter, chair, & Agenda Sub cmte.summary judgment 11/21/97 PENDING FURTHER ACTION

[CV56(a)] - Clarification of timing Scott Cagan 2/97 3/97 - Referred to reporter, chair, and Agenda Sub
(97-CV-B) #2475 cmte.

5/97 - Reporter recommends rejection
3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision (1)

l____________ PENDING FURTHER ACTION

|CV56(c)] - Time for service and Judge Judith N. Keep 4/95 - Considered by cmte; draft presentedgrounds for summary adjudication 11/21/94 11/95 - Draft presented, reviewed, and set for further
discussion

3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision
1/02 - Committee considered and set for further
discussion

l_______________________ PENDING FURTHER ACTION
|CV581 - 60-day cap on finality ST Cmte; AP 4/00 - Request for publication
judgment amendment to FRAP 6/00 - Stg Comte approves

4(a)(7), 1/00 8/00 - Published
4/01 - Cmte approved revised amendments
6/01 - ST Cmte approved
10/01 - Jud Conf approved
PENDING FURTHER ACTION

[CV59] - Uniform date for filing for BK Rules Committee 5/93 -Approved for publicationfiling post trial motion 6/93 - ST Cmte approves publication
4/94 - Approved by cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CV60(b)] - Parties are entitled to William Leighton 10/94 - Delayed for further studychallenge judgments provided that the 7/20/94 4/95 - Declined to act
prevailing party cites the judgment as COMPLETED
evidence

[CV62(a)] - Automatic stays Dep. Assoc. AG, 4/94 - No action taken
Tim Murphy COMPLETED

[CV62.11 - Proposed new rule Advisory Comm on 1/02 - Committee considered
governing "Indicative Rulings" Appellate Rules 4/01 PENDING FURTHER ACTION
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[CV65(f)] - rule made applicable to see request on 11/98 - Request for publication
copyright impoundment cases copyright 6/99 - Stg Cmte approves

8/99 - Published for comment
4/00 - Cmte approved
6/00 - Stg Comte approves
9/00 - Jud Conf approves
4/01 - Approved by Sup Ct
12/01 - Effective
COMPLETED

[CV65.1] - To amend to avoid conflict Judge H. Russel 10/97 - Referred to reporter, chair, and Agenda Subbetween 31 U.S.C § 9396 governing the Holland 8/22/97 cmte.
appointment of agents for sureties and (97-CV-L) 11/98 - Cmte declined to act in light of earlier actionthe Code of Conduct for Judicial taken at March 1998 meetingEmployees COMPLETED

[CV68] - Party may make a settlement Agenda book for 1/21/93 - Unofficial solicitation of public commentoffer that raises the stakes of the offeree 11/92 meeting; 5/93, 10/93, 4/94 - Considered by cmtewho would continue the litigation Judge Swearingen 4/94 - Federal Judicial Center agrees to study rule10/30/96 (96-CV-C); 10/94 - Delayed for further consideration
S. 79 Civil Justice 1995 - Federal Judicial Center completes its studyFairness Act of 1997 DEFERRED INDEFINITELY
and § 3 of H.R. 903 10/96 - Referred to reporter, chair, and Agenda Sub

cmte. (Advised of past comprehensive study
of proposal)
1/97 - S. 79 introduced § 303 would amend the rule
4/97 - Stotler letter to Hatch
5/97 - Reporter recommends continued monitoring
3/99 - Agenda Sub cmte. rec. Remove from agenda (5)
10/99 - Consent calendar removed from agenda
COMPLETED

[CV73(b)] - Consent of additional Judge Easterbrook 4/95 - Initially brought to cmte's attentionparties to magistrate judge jurisdiction 1/95 11/95 - Delayed for review, no pressing need
10/96 - Considered along with repeal of CV74, 75, and

76
5/97 - Reporter recommends continued monitoring
3/99 - Agenda Sub cmte. rec. Remove from agenda (5)
10/99 - Consent calendar removed from agenda
COMPLETED
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[CV 74,75, and 76] - Repeal to Federal Courts 10/96 - Recommend repeal rules to conform with statuteconform with statute regarding Improvement Act of and transmit to ST Cmte
alternative appeal route from magistrate 1996 (96-CV-A) 1/97 - Approved by ST Cmte
judge decisions #1558 3/97 - Approved by Jud Conf

4/97 - Approved by Sup Ct
12/97 - Effective
COMPLETED

[CV 77(b)] - Permit use of audiotapes Glendora 9/3/96 (96- 12/96 - Referred to reporter and chairin courtroom CV-H) #1975 5/97 - Reporter recommends that other Conf. Cmte
should handle the issue
3/99 - Agenda Sub cmte. rec. Remove from agenda (5)
10/99 - Consent calendar removed from agenda
COMPLETED

[CV77(d)] - Electronic noticing to Michael E. Kunz, 9/97 - Mailed to reporter, chair, and Agenda Sub cmte.produce substantial cost savings while Clerk of Court 3/99 - Agenda Sub cmte. rec. Ready for consideration
increasing efficiency and productivity 9/10/97 (97-CV-N); by full Cmte (4)

William S. Brownell, 4/99 - request publication
District Clerks 6/99 - Stg Comte approves publication
Advisory Group 8/99 - Published for comment
10/20/97 (CV-Q) 4/00 - Cmte approves amendments

6/00 - Stg Comte approves
9/00 - Jud Conf approves
4/01 - Approved by Sup Ct
12/01 - Effective
COMPLETED

[CV77.1] - Sealing orders 10/93 - Considered
4/94 - No action taken
DEFERRED INDEFINITELY

ICV8lI - To add injunctions to the rule John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Sub
11/21/97 cmte.

PENDING FURTHER ACTION
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[CV 81(a)(2)] - Inconsistent time Judge Mary Feinberg 2/97 - Referred to reporter, chair, and Agenda Subperiod vs. Habeas Corpus Rule 1(b) 1/28/97 (97-CV-E) cmte.
#2164 5/97 - Considered and referred to Criminal Rules Cmte

for coordinated response
3/99 - Agenda Sub cmte. rec. Hold until more
information available (2)
4/00 - Comte considered
6/00 - Stg Comte approves publication
8/00 - Published
4/01 - Cmte approves amendments
6/01 - Approved by ST Cmte
9/01 - Approved by Jud Conf
PENDING FURTHER ACTION

[CV81(a)(1)] -Applicability to D.C. Joseph Spaniol, 10/96 - Cmte considered
mental health proceedings 10/96 5/97 - Reporter recommends consideration as part of a

technical amendment package
10/98 - Cmte. includes it in package submitted to Stg.

Cmte. for publication
1/99 - Stg. Cmte. approves for publication
8/99 - Published for comment
4/00 - Cmte approved
6/00 - Stg Comte approves
9/00 - Jud Conf approves
4/01 - Sup Ct approves
12/01 - Effective
COMPLETED

[CV81(a)(1)] - Applicability to see request on 11/98 - Request for publication
copyright proceedings and substitution of copyright 1/99 - Stg. Cmte. approves for publicationnotice of removal for petition for removal 8/99 - Published for comment

4/00 - Cmte approved amendments
6/00 - Approved by ST Cmte
9/00 - Approved by Jud Conf
4/01 - Approved by Sup Ct
12/01 - Effective
COMPLETED
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[CV81(a)(2)J - Time to make a return CR cmte 4/00 4/00 - Request for comment
to a petition for habeas corpus 6/00 - Stg Comte approved

8/00 - Published for comment
4/01 - Cmte approved amendments
6/01 - ST Cmte approved
I10/01 - Jud Conf approved
PENDING FURTHER ACTION

[CV81(c)] - Removal of an action from Joseph D. Cohen 4/95 - Accumulate other technical changes and submitstate courts - technical conforming 8/31/94 eventually to Congress
change deleting "petition" 11/95 - Reiterated April 1995 decision

5/97 - Reporter recommends that it be included in next
technical amendment package

3/99 - Agenda Sub cmte. rec. Accumulate for periodic
revision (1)
4/99 - Cmte considered

l____________ PENDING FURTHER ACTION

[CV821 - To delete obsolete citation Charles D. Cole, Jr., 12/99 - Referred to reporter, chair, and Agenda
Esq. 11/3/99 Subcommittee
(99-CV-G) 4/00 - Comte approved for transmission without

publication
6/00 - Stg Comte approves
9/00 - Jud Conf approves
4/01 - Sup Ct approves
12/01 - Effective
COMPLETED

[CV83(a)(1)] - Uniform effective date 3/98 - Cmte considered
for local rules and transmission to AO 11/98 - Draft language considered

3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
4/00 - Comte considers
PENDING FURTHER ACTION

[CV83] - Negligent failure to comply 5/93 - Recommend for publication
with procedural rules; local rule uniform 6/93 - Approved for publication
numbering 10/93 - Published for comment

4/94 - Revised and approved by cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CV83(b)J - Authorize Conference to 4/92 - Recommend for publication
permit local rules inconsistent with 6/92 - Withdrawn at Stg. Comte meetingnational rules on an experimental basis COMPLETED
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[CV841 - Authorize Conference to 5/93 - Considered by cmteamend rules 4/94 - Recommend no change

l____________ COMPLETED

[Recycled Paper and Double-Sided Christopher D. 11/95 - Considered by cmte
Paper] Knopf 9/20/95 6/00 - CACM assigned issue and makes

recommendation for Judicial Conference policy
COMPLETED

[Pro Se Litigants] - To create a Judge Anthony J.
committee to consider the promulgation Battaglia, on behalf
of a specific set of rules governing cases of the Federal
filed by pro se litigants Magistrate Judge 7/97 - Mailed to reporter and chair

Assn. Rules Cmte, to 10/97 - Referred to Agenda Sub cmte.
support proposal by 3/99 - Agenda Sub cmte. rec. schedule for further study
Judge David Piester (3)
7/17/97 (97-CV-I); PENDING FURTHER ACTION

[CV Form 1] - Standard form AO 440 Joseph W. 10/98 - Referred to chair, reporter, and Agenda Subshould be consistent with summons Form Skupniewitz, Clerk cmte.
1 10/2/98 (98-CV-F) 3/99 - Agenda Sub cmte. rec. Ready for full Cmte

consideration (4)
PENDING FURTHER ACTION

[CV Form 171 Complaint form for Professor Edward 10/97 - Referred to cmte
copyright infringement Cooper 10/27/97 3/99 - Agenda Sub cmte. rec. Ready for full Cmte

consideration (4)
4/99 - Cmte deferred for further study
PENDING FURTHER ACTION

[Adoption of form complaints for Iyass Suliman, 8/99 - Referred to reporter, chair, and Agenda Subprisoner actions] prisoner 8/3/99 cmte.
(99-CV-F) 8/99 - Subc recommended removal from agenda

10/99 - Cmte approved recommendation
COMPLETED

[Electronic Filing] - To require clerk's John Edward 12/99 - Referred to reporter, chair, Agenda Sub cmte.,office to date stamp and return papers Schomaker, prisoner and Technology Sub cmte.
filed with the court. 11/25/99 (99-CV-I) PENDING FURTHER ACTION

[Interrogatories on Disk] Michelle Ritz 5/98 - Referred to reporter, chair, and Agenda Sub
5/13/98 (98-CV-C); cmte.
see also Jeffrey 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)
Yencho suggestion PENDING FURTHER ACTION
re: Rules 3 and 34
(99-CV-E)
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[To change standard AO forms 241 Judge Harvey E. 8/98 - Referred to reporter, chair, and Agenda Suband 242 to reflect amendments in the Schlesinger 8/10/98 cmte.
law under the Antiterrorism and (98-CV-D) 3/99 - Agenda Sub cmte. rec. Refer to other Cmte (3)Effective Death Penalty Act of 1997] PENDING FURTHER ACTION

[To prevent manipulation of bar codes Tom Scherer 3/2/00 7/00 - Referred to reporter, chair, and incoming chairin mailings, as in zip plus 4 bar codes] (00-CV-D) PENDING FURTHER ACTION

[Notice to U.S. Attorney. Requires Judge Barbara B. 10/00 - Referred to reporter and chairlitigant to notify U.S. Attorney when Crabb 10/5/00 1/02 - Committee considered
the constitutionality of a federal (00-CV-G) PENDING FURTHER ACTION
statute is challenged and when United
States is not a party to the action]

[Specifying page limit for motions in Jacques Pierre Ward 4/00 - Referred to reporter and chairCivil Rules] 1/8/01 (01-CV-A) 1/02 - Committee recommended no change
COMPLETED

[To develop new Federal procedures Tracey J. Ellis 1/02 - Referred to reporter and chairfor decisions on minority litigant 1/26/02, 4/10/02 4/02- Referred to reporter and chairdiscrimination cases] (02-CV-A) PENDING FURTHER ACTION

[Court filing fee: AO regulations on James A. Andrews 4/02 - Referred to reporter and chaircourt filing fees should not be effective 4/1/02 (02-CV-C) PENDING FURTHER ACTION
until adoption in the the FRCP or
Local Rules of Court]
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5 Draft Minutes January Meeting

6 DRAFT MINUTES

7 CIVIL RULES ADVISORY COMMITTEE

8 January 22-23, 2002

The Civil Rules Advisory Committee met on January 22 and 23, 2002, at the

2 Administrative Office of the United States Courts in Washington, D.C.. The meeting was attended

3 by Judge David F. Levi, Chair; Sheila Birnbaum, Esq.; Justice Nathan L. Hecht; Dean John C.

4 Jeffries, Jr.; Mark 0. Kasanin, Esq.; Judge Paul J. Kelly, Jr.; Judge Richard H. Kyle; Professor

5 Myles V. Lynk; Hon. Robert D. McCallum, Jr.; Judge H. Brent McKnight; Judge John R.

6 Padova; Judge Lee H. Rosenthal; Judge Shira Ann Scheindlin; and Andrew M Scherffius, Esq.

7 Professor Edward H. Cooper was present as Reporter, and Professor Richard L. Marcus was

8 present as Special Reporter. Judge Anthony J. Scirica, Chair, and Judge Sidney A. Fitzwater

9 represented the Standing Committee. Peter G. McCabe, John K. Rabiej, and James Ishida

10 represented the Administrative Office. Thomas E. Willging represented the Federal Judicial

11 Center. Ted Hirt, Esq., Department of Justice, was present. Observers included Alfred W.

12 Cortese, Jr.; Jonathan W. Cuneo (NASCAT); and Beverly Moore.

13 Monday January 22 was devoted to hearing 25 witnesses testify on the proposed Civil

14 Rules amendments that were published for comment in August 2001. The Discovery

15 Subcommittee met after the close of the hearing to discuss discovery of computer-based

16 information.

17 Judge Levi opened the meeting on January 23 by observing that the purpose of the

18 meeting would be to hear reports on activities since the April and October 2001 meetings, to

19 attend to a few agenda items, and to begin discussion of the August 2001 proposals. Discussion

20 of the August proposals would focus on the class-action proposals published for comment and

21 also on the issues raised by the Reporter's call for informal comment on approaches that might be

22 taken to address overlapping, duplicating, and competing class actions. No decisions are to be

2 3 made; the public comment period has not yet closed. But the October conference at the

24 University of Chicago Law School, a few written comments already received, and testimony at

25 two public hearings have produced a substantial basis to begin further consideration of the

26 published proposals. Several matters of concern have been raised and clearly deserve attention.

27 The Chicago conference alone was a valuable experience. It could not have been better. Many

28 participants have reported that the conference brought together practical knowledge and

29 theoretical perspectives in a very challenging and useful way. The conference provided a model

30 that the Committee will remember and follow in the future.

31 Minutes Approved

32 The Minutes for the April 2001 and October 2001 meetings were approved.

33 Admiralty Subcommittee Report

34 Mr. Kasanin reported for the admiralty subcommittee, observing that the current focus is

35 more on forfeiture than admiralty. The Department of Justice believes that the time has come to

3 6 establish a separate and independent Supplemental Rule to govern civil asset forfeiture
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37 proceedings. By long tradition, civil forfeiture proceedings have been governed by the

38 Supplemental Rules for admiralty and maritime cases. Many forfeiture statutes refer to the

39 admiralty rules, leading the Department to conclude that the forfeiture rule should be included in

40 the Supplemental Rules. The lead in drafting a proposed rule has been taken by Stefan Cassella at

41 the Department of Justice. The first draft was reviewed with Department of Justice and Maritime

42 Law Association participants at a meeting held after the November 30 San Francisco hearing on

43 the August 2001 rules amendment proposals.

44 The background begins with the substantial effort expended over a period of several years

45 to establish distinctive forfeiture procedure provisions within the text of the admiralty rules. The

46 work involved close cooperation between the Maritime Law Association and the Department of

47 Justice to ensure that the process recognized the distinctive traditions and needs of both admiralty

48 and forfeiture practice. Substantial confusion had been caused by the different meanings

49 attributed to "claim" and "claimant" in admiralty and forfeiture practice. The drafting effort

50 sought to substitute different terms for forfeiture proceedings. Those changes took effect on

51 December 1, 2000.

52 The next step arose from the Civil Asset Forfeiture Reform Act, which was enacted in

53 April 2000. The new statute included provisions that were inconsistent with the admiralty rules

54 scheduled to take effect six months later, creating the awkward prospect that the rules would

55 supersede statutory provisions that were not foreseen when the rules were created. Amendments

5 6 to conform the Supplemental Rules to the new statute have been pursued on an expedited basis; if

57 the Supreme Court transmits them to Congress by May 1, they can take effect on December 1 of

5 8 this year.

59 These efforts have not put the questions to rest. There are good reasons to undertake the

6 0 project to establish an independent forfeiture rule within the set of Supplemental Rules. But there

61 also are reasons to be careful, not only about the provisions of the new forfeiture rule but also

6 2 about the separation. Admiralty practice should not be changed inadvertently.

6 3 Judge McKnight has been designated to join Mr. Kasanin in the process of considering

6 4 and working through the proposed forfeiture rule. The Maritime Law Association will participate

6 5 in the process, along with various persons within the Department of Justice.

6 6 Forfeitures may be accomplished administratively, through criminal proceedings, or

67 through civil proceedings. Civil forfeiture cases are numerous, and the numbers are growing.

68 Processing them is hampered by the lack of an integrated procedure. Current Rules A through F

6 9 mesh imperfectly with the needs of law enforcement through civil forfeiture. There is, moreover,

70 room to integrate forfeiture procedure better with the statutory provisions resulting from the

71 reform act. A new Rule G can address conflicts within the rules; close gaps in the existing rules;

72 and work free from the terms and provisions in Rules A through F that are irrelevant to civil

73 forfeiture, and that generate confusion when the case law attempts to respond to the differences

74 between good forfeiture procedure and good admiralty procedure.

75 The Maritime Law Association was reluctant at the outset, but has come to agree that it is

76 better to undertake the separation.
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77 The Reporter noted that the initial Department of Justice draft Rule G was very well

78 prepared and explained. After the November 30 meeting a second draft was prepared in early

79 December. Comments on this draft led to creation of a third draft in early January. The third

80 draft, and comments on it, will be discussed at a meeting following the conclusion of the present

81 Advisory Committee meeting. The great help of the Department of Justice in developing the

82 successive drafts in response to questions and suggestions, and particularly in explaining the

83 underlying needs that prompt the various provisions, has advanced the project close to the point

84 that calls for expanded review. It will be important to ask advice from the Chair and Reporter of

85 the Criminal Rules Advisory Committee, which has recently completed revision of criminal

86 forfeiture rules. It also will be important to seek out advice from groups who represent the

87 interests of people who seek to resist civil forfeitures.

88 It was observed that the National Association of Criminal Defense Lawyers participated

8 9 actively in the process of revising the criminal forfeiture procedures, often taking positions

9 0 contrary to the Department of Justice and to the provisions worked out by the Criminal Rules

91 Advisory Committee. They worked with a section of the American Bar Association. Forfeiture

92 procedure presents complex questions. It will be important to seek advice from these groups

93 before preparing a rule draft to be recommended for publication. Careful attention must be paid

94 to their advice both in preparing a draft to be presented to the Advisory Committee and in

9 5 defending the draft before the Advisory Committee.

9 6 Discovery Subcommittee Report

97 Professor Marcus reported on the Discovery Subcommittee meeting. The most important

9 8 item on the subcommittee agenda is discovery of computer-based information. It seems likely

99 that in May the Subcommittee will request authority to draft proposed discovery rule amendments

100 to address the problems that are emerging in this area. For this meeting, the Subcommittee

101 recommends that the Advisory Committee ask the Federal Judicial Center to expand its current

102 investigation of problems in this area by producing a "white paper" that will identify and

103 summarize the current state of practice and thought. The FJC began its current work with an on-

104 line survey, and then a follow-up questionnaire, addressed to magistrate judges. The second

10 5 phase of its project is to undertake intense study of two dozen cases identified as involving

10 6 intensive discovery of computer-based information. Getting quantitative information about these

107 questions is very difficult, in part because the results would likely become obsolete in short order.

108 The case study will give the flavor of the issues, but cannot identify the frequency with which

109 problems occur. A motion to request the FJC to expand its project to include a white paper was

11o adopted.

111 Standing Committee Meeting

112 Judge Kyle attended the January Standing Committee meeting in place of Judge Levi, who

113 with Judge Rosenthal attended the meeting of the Federal-State Jurisdiction Committee. Among

114 the topics discussed by the Standing Committee, four were directly relevant to the work of the

115 Advisory Committee. The Local Rules Project delivered a lengthy report that was discussed at

116 length. It was concluded that a gentle approach will be first taken to local rules that have been

117 identified as potentially inconsistent with statutes or the national rules. The apparent



Draft Minutes

Civil Rules Advisory Committee, October 22, 23, 2001

page -5-

118 inconsistencies will be pointed out to the chief judge of the district, with a request for advice on

119 the purposes served by the rule. The role of Committee Notes also was discussed at length. It

120 was agreed that the notes should continue to be described as Committee Notes, not Advisory

121 Committee Notes, reflecting the responsibility of the Standing Committee not only for the text of

122 rules changes but also for the corresponding notes. It also was agreed that despite occasional

123 feelings of frustration, it is better to adhere to the rule that a Committee Note cannot be revised

124 without simultaneous amendment of the underlying rule. The purposes to be served by the notes,

125 and the desire to avoid over-long notes, also were discussed. The Simplified Rules project was

126 described briefly at the conclusion of the meeting; there was no time available for discussion.

127 Finally, there was a thorough discussion of the prospect that the time has come to restyle the Civil

128 Rules.

129 Discussion of this report focused on the style project, after a preliminary observation that

130 the testimony about the proposed class-action rule amendments demonstrated the level of

131 attention lawyers pay to committee notes and the need to think carefully about the function and

132 length of committee notes.

133 It was observed at the beginning that the Advisory Committee will likely be charged with

134 the style project. The history of the Civil Rules style work began nearly ten years ago, at the

135 beginning of the Standing Committee's Style Committee. The Civil Rules Committee volunteered

136 to become the bellwether project. Bryan Garner prepared a complete package that restyled all of

137 the Civil Rules and Supplemental Admiralty Rules. Judge Pointer, then Advisory Committee

138 Chair, reworked the complete package. Subcommittees were appointed and prepared further

13 9 revisions. At first, these products were considered piecemeal as items to fill time remaining after

140 exhaustion of other agenda topics at regular committee meetings. Progress in that fashion was so

141 slow that a special meeting devoted solely to style was held. The story of this meeting at Sea

142 Island has taken on nearly legendary dimensions as it is retold. Two days of intensive work made

143 progress through nine or ten rules. The most important lesson was the futility of attempting to

144 meet the original goal, defined to be clear restatement of the rules without any change of meaning.

145 Time and again, ambiguities appeared that defied any resolution of the present rule's meaning.

146 Clear restatement of an ambiguity without changing meaning did not seem possible. Further work

147 on the style project was suspended.

148 The Appellate Rules have been successfully restyled. The Criminal Rules restyling project

149 also appears to have been successful. Description of the Criminal Rules project at the Standing

150 Committee meeting by Judge Carnes and Professor Schluetter offered many valuable insights into

151 effective means of addressing the task. The advice ranged from the practical advice that the

152 authoritative official draft should be maintained in an Administrative Office computer to advice

153 about more complex matters such as the value of subcommittees, strict adherence to an agenda,

154 and separation of substantive problems from style revision. It may prove desirable to ask veterans

155 of the Criminal Rules process to attend the October Civil Rules meeting to offer further advice.

156 Description of the Criminal Rules style project included information about the decision to

157 publish amendments on two tracks. One track included substantive changes in the rules that had

158 been considered before the style project was launched; these rules were published separately,

15 9 albeit in the form of current style conventions. The other track included the changes made during
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160 the style process itself; these changes included some recognized substantive changes, which were

161 pointed out separately but included within the style package.

162 One of the critical issues that will have to be faced in a style project is whether to attempt

163 to present restyled Civil Rules in an entire package all at one time, as was done with the Appellate

164 and Criminal Rules. The complete package could be unbundled in various ways. One approach

165 would be to publish smaller packages at intervals, receiving and considering testimony and written

166 comments but deferring presentation to the Supreme Court until the entire package had been

167 completed. Another approach would be to complete work on each package as it matures, so that

168 restyled rules would take effect in stages. The Criminal Rules Committee experience suggests

169 that separate packages may present difficulties, because work on later rules continually presented

170 the need to reconsider decisions made earlier with other rules. The Criminal Rules may have been

171 distinctive in this respect, however, because most of the reconsideration related to definitions of

172 terms used in the rules; the Civil Rules seldom attempt definitions, and are not likely to add

173 definitions in the styling process.

174 It was pointed out that the Chief Justice has not wanted to have substantive changes

175 blended in with style changes. That reluctance may foreclose yet another approach, which would

176 be to undertake a long-range project to revisit all of the rules for content, advancing substantive

177 changes through the medium of restyled rules. This approach necessarily would be undertaken in

178 packages of related rules, but would take still longer.

179 It was recognized that the style work will have to be done "in pieces." But future

180 deliberation is needed to determine whether the results should be put through the complete

181 process of adoption in separate bundles or only as an entire package.

182 Federal Judicial Center

183 Mr. Willging presented a report for the Federal Judicial Center.

184 The class-action notice project has heard from Mr. Hilsee, who testified on class-action

185 notices on January 22. He makes valid points. Samples of the notices he has prepared are good.

18 6 The project has planned from the beginning to create an attention-grabbing one-page summary to

187 be included with notice materials. As the project matures, it may prove wise to add to it caveats

188 that the model notices are only illustrations, not a ceiling on what can be done.

189 Judge Rosenthal noted that the continuing study of class-action problems should take care

190 to ensure that no problems are overlooked. It has often been suggested that we should create a

191 settlement-class rule. The proposal published in 1996 was put aside to await the results first in

192 Amchem and then Ortiz, and after that to monitor developments in the wake of those decisions.

193 As questions and suggestions persist, we have asked the FJC to help.

194 Mr. Willging responded that the FJC will do two things. The first is quantitative,

195 describing the numbers of class-action filings in six-month segments from 1994 to the present.

196 These figures will give a picture of filing trends before the Third Circuit decision in Georgine;

197 before Amchem; before Ortiz; and since. By happy chance, those decisions came at times shortly

198 before the 6-month break periods, easing the task of assessing possible impact on filing rates. The

199 numbers will be compiled from a nationwide data base of all docket-sheet entries; the methods of
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200 compiling figures by this method are being refined. The "first cut" will count every filing as if an

201 independent event. The next step will be to identify cases that have been consolidated, whether

202 within a single district or for MDL proceedings, yielding a more precise picture. The results may

203 be ready in time for the May meeting. The second phase is still being developed. The general

204 plan is to survey attorneys who participated in recently concluded class actions. Distinctions will

205 be drawn by type of case and like indicia. The survey will ask why the cases were in federal

206 court, whether by initial filing or removal. The large number of factors that influence court choice

207 will make it difficult, however, to determine how far distinctions between federal- and state-court

208 settlement practices may affect filing decisions. But the lawyers will be asked to offer

2 0 9 "retroactive" assessments of how the cases worked out, and an evaluation of how it might have

210 worked out in a state court.

211 Judge Rosenthal noted that an attempt will be made to focus on the effects of Amchem

212 and Ortiz on the ability to settle in federal court. Drafting of the survey is about to begin.

213 Mr. Willging pointed out that it will take some time to complete the second phase of the

214 survey. The FJC research operation has become popular; many requests have been made for help,

215 and some projects may have to be spaced out.

216 Judge Levi noted that FJC research projects have been very helpful to the Committee.

217 Legislative Proposals

218 Judge Levi noted that he and Judge Rosenthal had attended the January meeting of the

219 Federal-State Jurisdiction Committee. This committee and the Bankruptcy Administration

220 Committee are interested in class actions, particularly with respect to competing class actions and

221 mass torts. Several members of the Federal-State Jurisdiction Committee attended the Chicago

222 Law School conference on the pending Rule 23 proposals. They were impressed by the quality of

223 the discussion and the level of information gained from it. They had a panel discussion of

224 competing class actions at their meeting. Francis McGovern moderated the panel, which included

225 Judges Corodemus, Mott, and Rothstein, lawyers Birnbaum and Cabraser, and Professors Hensler

226 and Marcus. The panel discussion was good. Judges Levi and Rosenthal described the work of

227 the Advisory Committee. At the end of the day, there seemed to be a consensus that serious

228 problems are arising from overlapping, duplicating, and competing class actions. Real tensions

229 are emerging. Some federal courts have enjoined competing state-court class actions without

230 waiting for the more traditional injunction designed to protect an imminent or accomplished

231 settlement.

232 Ultimately the Judicial Conference will be asked to take a position on pending legislation

233 to establish minimal diversity jurisdiction of class actions. The Federal-State Jurisdiction

234 Committee persuaded the Judicial Conference to express opposition to an earlier version of this

235 legislation. But it appears that the Federal-State Jurisdiction Committee may not be opposed to

236 the general principle. When the subject returns, the Standing Committee can make its views

237 known. The Advisory Committee should discuss advice to the Standing Committee, particularly

238 if it is decided not to pursue court rules on this subject.

239 Last year the Advisory Committee initially concluded, with some reservations, that it
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240 should request approval to publish for comment draft Rule 23 amendments that would address

241 some aspects of overlapping and competing class-action practices. In the end, however, it was

242 decided that it would be better to seek comments through the informal process of a Reporter's

243 Call For Comments. The process has worked. Much comment has been provided. The Chicago

244 conference gave a sense that it may be better to seek legislative solutions, putting aside rule

245 amendments. At the May meeting, it may be useful to develop a statement of principles that the

246 Advisory Committee and Standing Committee could support before the Judicial Conference. The

247 Advisory Committee has studied these problems more extensively than any other Judicial

248 Conference Committee, and might make a valuable contribution.

249 Before the Federal-State Jurisdiction Committee meeting, Judge Levi met with Judge

250 Stamp, chair of the Federal-State Jurisdiction Committee, and Judge Hodges, chair of the Judicial

251 Panel on Multidistrict Litigation to discuss the role of state-court class actions. Reporters and

252 other staff members of the committees and Panel participated. Particular attention was devoted to

253 the distinction between "in-state" and multistate actions in state courts. No attempt was made to

254 reach a formal consensus. But the Judicial Panel is increasingly concerned with the effects of

255 overlapping state actions. It may be that the Panel will come to support legislation that would

256 provide for removal of some state class actions to the Panel; the legislation would establish

257 criteria for consolidation, and the Panel would decide case-by-case whether particular groups of

258 related actions should be consolidated in federal court. One advantage of this procedure would

259 be that the Panel could consider the consolidation court's docket pressures in seeking a court that

260 could handle the consolidated proceedings.

261 Another legislative proposal has been advanced by the 1997 Report of the National

262 Bankruptcy Review Commission. The Report recommends creation of a system that would

263 appoint a mass future claims representative with authority to represent future tort claimants. The

264 bankruptcy court would be authorized to "estimate" the future claims against the debtor for

265 purposes of allowance, voting, and distribution. Assets would be designated by the

266 reorganization plan to satisfy the future claims. All future claims would be directed by a

267 "channeling injunction" to the designated assets, protecting the debtor and any successor against

268 further tort liability. As with current Chapter 11 practice, a debtor need not show insolvency to

269 initiate the proceeding. The Report seems to contemplate that bankruptcy proceedings could be

270 used for the sole purpose of resolving future claims. Bankruptcy is thought to have advantages

271 over group proceedings at law because it has an established tradition of bringing to a single

272 federal court many matters that otherwise would fall to the state courts. The Bankruptcy

273 Administration Committee is studying whether to endorse this model, and has a report from its

274 Subcommittee on Mass Torts concluding that the Review Commission plan is "an important step

275 in the right direction. " They would like to know whether the Advisory Committee supports this

276 Subcommittee report. The problems are difficult. It may be that the Bankruptcy Administration

277 Committee will decide to hold a conference seeking further advice.

278 Judge Rosenthal, who participated in drafting the bankruptcy Subcommittee report, noted

279 that the report was an attempt to summarize the issues that must be understood before deciding

280 whether to develop a bankruptcy mechanism to address mass torts. Civil Rule 23 encounters two

281 limits. The Ortiz decision severely limits the "limited fund" concept, and accordingly limits the
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282 prospect of resolving many mass torts through mandatory (b)(1) classes. The Amchem decision
283 severely limits the ability to settle future claims in the Rule 23 context, particularly with respect to
284 future victims who do not yet even know that they have been exposed to an injury-causing event
285 or thing. Some bankruptcy experts believe that bankruptcy procedures provide an answer.
286 Bankruptcy can provide representatives, estimate claims, and channel future claims. This
287 procedure could give relief to defendants. There are a number of issues. The Amchem decision
288 clearly includes due process considerations; there is no apparent reason to believe that due
289 process operates differently in bankruptcy. The Subcommittee report may be too optimistic - it
290 represents a strong effort by those who believe that bankruptcy offers the last best hope to find a
291 resolution of future claims within the judicial system. Earlier drafts of the report were still more
292 ambitious. The actual report does highlight real limits on the use of Rule 23. And it serves to
293 renew the question whether it would be useful to develop a settlement class rule, particularly for
294 mass torts.

295 Brief discussion of the draft bankruptcy report noted again that the proposed system does
296 not require that a tort defendant be insolvent. Indeed, several supporters seem to envision a
297 system in which the bankruptcy court could be approached with a pre-packaged plan that "passes
298 through" all obligations of the tort defendant unchanged, resolving only the future tort claims by
299 the reorganization plan. This system might be characterized as using bankruptcy to overrule both
300 the Amchem and Ortiz decisions. The contrast is to the real bankruptcies that have been
301 experienced in the asbestos field, where many companies have experienced tort claims that
302 exceeded their assets. The bankruptcies are now sweeping beyond asbestos producers to reach
3 03 distributors. The next wave of claims are likely to reach the owners of premises and insurers. So
304 far, fortunately, "asbestos is unique." The bankruptcy report does not explore any of the
305 alternatives to the Review Commission proposal in any meaningful way. A conference to discuss
306 the problems in greater depth would be a great help. The problems are indeed complex.

307 It was asked whether it would be useful to resurrect Rule 23 proposals to accomplish
308 some of the same things as proposed for bankruptcy. It is important that we begin the review
309 process. "Estimating" future claims is difficult to fit into Rule 23. But it may prove that asbestos
310 again is unique: experience with other mass torts suggests that ordinarily is it much easier to find a
311 secure basis to estimate the total number of victims, and that ordinarily the period in which
312 injuries will become manifest is far shorter than it has been with asbestos. Estimating future
313 claims, however, may easily be seen as a substantive issue, bound up with many matters that are
314 controlled by state law. There also may be due process problems with addressing the "unself-
315 conscious and amorphous" set of future victims who may not yet be aware even of exposure,
316 much less potential injury. One perspective is that civil procedure worries about notice, and
317 federalism. In bankruptcy they are accustomed to resolving these worries by the need to
318 accomplish closure. The bankruptcy report "seems to leap over everything that we worry about."
319 The main argument for bankruptcy proceedings is that nothing else will work. The Article I
320 bankruptcy authority may help by providing an easily recognized basis for federal legislation.

321 The view was expressed that there has been no showing that bankruptcy courts can do a
322 better job of estimating the number of victims and severity of injuries than can be done by trial
323 courts that deal with tort litigation as a frequent and familiar event. Elizabeth Gibson did a fine
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324 study of several real bankruptcies for the Federal Judicial Center; it deserves renewed attention as

325 we approach these issues again.

326 The Bankruptcy Administration Committee has asked for the views of the Advisory

327 Committee. The Advisory Committee was not able to schedule a review of the subcommittee

328 report in time for the last meeting of the Bankruptcy Administration Committee, which has

329 deferred action to next June. This question should be placed on the agenda for discussion at the

330 Advisory Committee's May meeting. A summary of the issues will be prepared in time for

331 possible discussion when the ad hoc mass-torts meeting is held in conjunction with the March

332 Judicial Conference meeting.

333 Rule 23 Proposals

334 Overlapping Classes

335 The first question asked in the informal request for comments about overlapping and

33 6 duplicating class actions was whether serious problems arise from parallel filings in state and

337 federal courts. Discussion at the Chicago conference and testimony in the two hearings that have

338 been held on the published Rule 23 proposals has provided a wealth of information about actual

339 experience. The Advisory Committee concluded by consensus that this information shows that

340 indeed there are serious problems that are not being adequately addressed.

341 The conclusion that there are serious problems that should be addressed if possible led to

342 the question whether satisfactory answers can be found in amending the Civil Rules. The

343 Reporter's Call for Comment included a description of theories that would establish authority in

344 the Rules Enabling Act and would show compatibility with the anti-injunction provisions of 28

345 U.S.C. § 2283. Illustrative rules provisions were included. These questions were discussed

346 extensively at the Chicago Conference. Nearly all of the participants were not persuaded that the

347 Enabling Act and § 2283 strictures could be overcome.

348 The question remains: should the Advisory Committee pursue further Civil Rules

34 9 provisions that might address such issues as repetitive efforts to win class certification in different

350 courts, attempts to persuade one court to approve a class-action settlement after rejection by

351 another court, or centralizing injunction authority in a federal class-action court? Whether yes or

352 no, should the Committee support some effort to establish broader federal subject-matter

353 jurisdiction over class actions?

354 Discussion began with the observation that it would be difficult to draft rules provisions

355 that would both survive Enabling Act challenges and do much good. But there is a wealth of

356 information to show the problems that must be addressed by some means. Among the many

357 exhibits is the thoroughly researched report describing the growth of nationwide class actions in

358 Palm Beach County, Florida; Jefferson County, Texas; and Madison County, Illinois. Expanded

359 diversity jurisdiction could go a long way toward reducing the problems. With legislation that

360 brings a greater portion of the cases to federal court, rules amendments might be adopted to

361 further support the process.

362 The same view was expressed by observing that any rule solution will raise serious

363 questions of authority. Whatever the actual resolution of the authority question might be, there
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364 can be no good outcome of a process beset by such challenges and doubts.

3 6 5 It was recalled that the decision to put these questions to the test of drafting illustrative

366 rules provisions was made for the purpose of testing the question of authority, and also to

367 generate information on the extent and severity of the real-world problems. The responses have

368 built a powerful case that there is a problem that should be addressed. Some of the cases now

369 locked in state courts have a "uniquely federal character." As a matter of principled federalism,

370 some method should be developed to bring to federal court the cases that truly implicate federal

371 interests, while leaving to state courts the cases that predominantly involve state interests. The

372 Advisory Committee should work toward Judicial Conference support for such principles.

373 One model, noted in earlier discussion, would be to establish a flexible case-specific

374 procedure implemented by the Judicial Panel on Multidistrict Litigation. It could be developed as

375 a simplified version of the more elaborate model proposed by the American Law Institute. The

376 Judicial Panel is interested in the problems, and might support this basic approach.

377 Minimum diversity jurisdiction bills have been repeatedly introduced in Congress, and also

378 deserve careful study. Although the Federal-State Jurisdiction Committee is charged with primary

379 authority over these issues within the Judicial Conference structure, the Advisory Committee has

380 devoted years of study to these problems and can make a valuable contribution to the process.

381 It was proposed that the May agenda should include discussion of expanded federal

382 subject-matter jurisdiction over class actions. The purpose would not be to generate support for

383 any specific pending bill. The focus rather would be on certain principles and features. Comment

384 might be directed to specific features of pending bills if they include direct procedural principles,

385 addressed to such matters as pleading standards, mandatory appeal from certification decisions,

386 discovery stays pending disposition of dispositive motions, or the like. But otherwise the focus

387 should be on general principles. There could be two parallel messages: there are severe problems

388 that warrant expanded federal jurisdiction, probably through use of minimum diversity provisions;

389 and these problems do not seem susceptible of satisfactory solutions through Civil Rules

390 amendments alone.

3 91 It was asked whether it is appropriate for a rules advisory committee to advance

392 recommendations on jurisdiction legislation. The Advisory Committee would act by

393 recommendation to the Standing Committee. The Rules Committees have been asked to

3 94 comment on legislation from time to time; indeed rules committee chairs have testified before

395 Congress. Some matters have to go through the Judicial Conference. Class-action jurisdiction

396 legislation is likely to fall into that category, remembering that the Federal-State Jurisdiction and

397 Bankruptcy Administration Committees also are interested in these problems. The Advisory

398 Committee and Standing Committee have considered class action proposals for several years, and

399 generated the Ad Hoc Mass Torts Working Group. It is entirely appropriate to make

400 recommendations as to general principles, while being wary of addressing particular pending bills.

401 The next question was whether a broad approach should be taken. There are many

402 possible alternatives to minimum diversity legislation. Focus on the Judicial Panel has been

403 explored in this discussion. It might be possible to focus more directly on limiting the reach of

404 state-court class actions to embrace "nationwide" classes. Or federal courts could be given more
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405 focused and case-specific power to channel or restrain state actions when a class action is brought

4 06 within present jurisdiction limits, without the need to expand federal subject-matter jurisdiction.

407 Or the Enabling Act might be amended to establish clearly the authority to proceed by court rule

408 amendments. Choice-of-law issues also could be addressed.

409 It was suggested that it would be better to avoid the more contentious issues. It would be

410 wise not to pursue Enabling Act amendments. Choice-of-law questions are so complex that they

411 could defeat any reform effort. The focus should be on the approaches that already are on the

412 table, on what is realistically doable.

413 A consensus was reached that some form of minimal diversity jurisdiction for class actions

414 would be an appropriate partial solution to the problem of overlapping class-action litigation. It

415 was agreed that the Rule 23 Subcommittee would present a proposal on legislative

416 recommendations for discussion at the May meeting. The Civil Rules amendments described in

417 the Reporter's Call will not now be pursued further.

418 Rule 23 Amendments

419 The agenda materials include illustrations of revisions that might be made to respond to

420 testimony and comments already received on the Rule 23 amendments published in August 2001.

421 Many of the illustrations are designed to streamline, shorten, and clarify Committee Note

422 language. A number of issues have been identified.

423 One question frequently raised challenges the proposal to require some form of notice in

424 (b)(1) and (b)(2) class actions. The proposal was not intended to raise a barrier that might thwart

425 successful pursuit of some civil rights claims now brought occasionally as (b)(1) classes but most

426 commonly as (b)(2) classes. Many public interest and civil rights lawyers have expressed concern

427 that notice costs could easily deter filing. These concerns could be addressed by rewriting the

428 Note language that, perhaps inadequately, warns that notice costs should not be allowed to defeat

429 worthy class actions. A different approach would be to revise the rule to encourage notice, but to

430 state expressly that notice is not required if notice costs would defeat pursuit of the action. A still

431 different approach might be to retain the notice requirement, but make an exception for "civil

432 rights" cases. It will be useful to seek advice from some of the people who have expressed these

433 concerns, to see whether suitable protective language can be drafted. If these concerns cannot be

434 addressed effectively, it may be that the provision should be abandoned.

435 Further discussion of the (b)(2) class notice requirement observed that the cases may be

436 seen to fall on a continuum. Notice may be of little value in some cases, and impose great

437 burdens. An example discussed at the January 22 hearing was an action claiming deliberate

438 underfunding of mass transit in Los Angeles, discriminating against low-income users. The class

439 included some 400,000 members. It is not clear that any significant gain could be had by

440 requiring even modest efforts to notify the class. Other cases, however, involve significant

441 individual interests. The most apparent interests arise when money is awarded as an "incident" to

442 a (b)(2) injunction action, an apparently frequent occurrence in employment cases. To some

443 extent, these actions seem to be (b)(3) actions disguised as (b)(2) actions. Another example may

444 be the use of (b)(1) and (b)(2) certifications to establish medical monitoring programs that

445 primarily involve the expenditure of money. It may be possible to establish a rule scale that
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446 focuses on the importance of notice in relation to the cost. It also may be possible to abandon any
447 notice provision for (b)(1) and (b)(2) classes, relying on the present discretionary power to
448 require notice under subdivision (d)(2).

449 The "plain language" notice requirement might be expanded to take account of
450 communications concerns: the object is not only to provide a notice that can be understood if
451 read, but to provide a notice that will be read. The "designed to be noticed" phrase expresses the
452 idea well.

453 The Note language addressing court approval of voluntary dismissal before a ruling on
454 class certification has proved confusing. The question is whether there is an interest that deserves
455 to be protected in this setting. Some case law interprets the ambiguous language in present Rule
456 23(e) as requiring approval, but the practice is not consistent. One of the initial concerns was that
457 class members may rely on the class claim to toll the statute of limitations, deferring individual
458 action filings. There has been much comment that this is a very rare circumstance - that most
459 class-action filings do not receive the kind of public attention that could realistically lead to any
460 reliance. Another concern, however, has been that the class allegations may be filed for strategic
461 reasons, and may be dropped for strategic advantage. Forum-shopping is one concern, leading to
462 pursuit of class claims in successive courts. Another is that the class allegation may not be
463 intended seriously, but added to capture attention or perhaps to seek a premium settlement in
464 return for abandoning the class allegations. It is not clear what a court is supposed to do about
465 these concerns. It may be possible to impose a requirement that the lawyer not bring a class
466 action in another federal court, since § 2283 does not apply. It may be possible to advise that a
467 lawyer who uses class allegations for these purposes is not a suitable lawyer to represent the class,
468 but ordinarily this question will be faced by the next court, not the court of initial filing.
469 Ordinarily the court of first filing does nothing to interfere with a pre-certification settlement and
470 dismissal. There are further complications with the right to amend as a matter of course
471 established by Rule 15(a); an attempt to address them is included in the agenda's revised Note
472 illustrations. Perhaps it would be wiser to remain with the ambiguity of the present rule.

473 Several witnesses have urged that the (e)(2) provision for disclosing side agreements
474 should be changed to require that a description or summary of all side agreements be filed.
475 Mandatory filing would require an attempt to define more precisely what agreements are
476 sufficiently connected to a settlement to require filing.

477 The treatment of objectors in the Note to proposed (e)(4) has raised concern. At times
478 the Note seems to recognize the importance of objections in reviewing a settlement, while at other
479 times - and particularly in invoking the threatening specter of Rule 11 sanctions - the Note
480 seems to discourage objections. The Note should capture the balance between the need to foster
481 the valuable contributions objectors make and the offsetting need not to enhance the problems
482 they can cause.

483 A choice must be made between the alternative (e)(3) versions of the settlement opt-out if
484 there is to be a second opt-out. Some variation on the alternatives also might be considered.

485 The published Note suggests that a certification decision might be delayed to await
486 developments in parallel state-court litigation. It has been suggested that the Note should also
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487 point out that the presence of overlapping actions also may provide a reason to accelerate a

488 certification decision. This addition is one of the many illustrations added to the Note in the

489 agenda materials.

490 Some thought also might be given to the provision that requires notice of a fee

491 application. It may be argued that there is no need to incur the expense of notice to class

492 members when the fee application seeks a statutory award to be paid by the class adversary, not

493 out of a common fund.

494 It has become apparent that further thought must be given to the time at which class

495 counsel is appointed. Proposed subdivision (g) calls for appointment at the time of class

496 certification. The Note addresses the need to act on behalf of the putative class during the

497 proceedings that precede the certification decision. It may suffice to revise the Note statements.

498 The Note to the attorney-appointment provisions of proposed (g) has been read by many

499 observers to invite competition for appointment as class counsel as a routine matter. The Note

500 should be rewritten to address primarily the situation in which competition appears spontaneously.

501 And it may be desirable to address in greater detail the court's responsibility to ensure that class

502 counsel will adequately represent the class.

503 Concern has been expressed that courts may be encouraged to grant certification too

504 readily by the published proposal to change the present provision that a certification order "may

505 be" provisional to a provision that it "is" provisional. The agenda illustrations suggest deleting

506 both phrases, retaining only the rule statement that a certification order may be revised at any time

507 before final judgment.

508 General discussion led to further observations. The requirement in proposed (h) that Rule

509 52 findings be made on attorney fee applications was said to be a good thing. One of the

510 witnesses suggested that courts might become involved in designating class counsel in some

511 institutionalized way, perhaps similar to the ways in which panels of attorneys are constituted for

512 representing criminal defendants. This suggestion may deserve further exploration.

513 Much broader questions also were noted. Several parts of the testimony by law professors

514 suggested sweeping revisions of Rule 23. One example was the suggestion - embodied in an

515 early draft that once was adopted by the Advisory Committee - that the familiar 1966 division of

516 class actions into three categories should be abandoned. Many of these suggestions are cogent.

517 But they cannot be pursued without further careful work leading to another round of publication,

518 comment, and on through the process. Whatever steps may be taken next, it does not seem wise

519 to defer present action on such parts of the August 2001 proposals as may seem to warrant

520 adoption after completing the process of considering the public testimony and comments.

521 Another concern addressed by the January 22 testimony is that further tightening of

522 federal class-action procedure may encourage still more plaintiffs to go to state courts. That is

523 not of itself a reason to draw back from establishing the best class-action procedure we can for

524 the federal rules. And some states may follow the lead of Rule 23 changes. But this concern

525 reinforces the value of encouraging study of ways to make it easier to bring more class actions to

526 the federal courts.
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527 It was suggested that the Rule 23 work is valuable and should continue. But the question
528 was raised whether it would be better to await conclusion, so as to have all eventual changes
52 9 become effective at one time. One reason to defer might be the anticipation that changes in
530 federal subject-matter jurisdiction for class actions could have an influence on Rule 23 revisions.
531 But there are countervailing concerns. There is no way to predict whether statutory changes will
532 be made, what they might be, or when they may occur. For that matter, there is no reason to
533 suppose that any of the present proposals would be affected by immediate enactment of
534 something like the minimum diversity bills now pending. Many of the suggestions for further
535 study, moreover, involve topics that will require prolonged work. A settlement class rule, for
536 example, will not be easily drafted. The present proposals have resulted from a long period of
537 hard work, and the public comments and testimony are stimulating further hard work. If
538 momentum is not maintained, it will prove necessary to repeat the work as the Advisory
539 Committee continues to change, substituting new members for those who have become familiar
540 with the debates. If still further proposals should emerge, they are not likely to move through the
541 process at a speed that would lead to successive amendments within a year or two. If successful
542 changes can be devised, a period of ten or fifteen years may be needed to complete the process.

543 Rule 15(c)(3)

544 The Third Circuit has suggested that the Advisory Committee should consider an
545 amendment of Rule 15(c)(3) to address a specific question The question arises from the dilemma
546 facing a plaintiff who cannot identify a potential defendant before filing. Pre-filing discovery is
547 not readily available. Most of the cases that illustrate the problem involve plaintiffs who claim
548 injury by police officers or correction officers. The plaintiff cannot identify the officer involved,
549 and cannot find out. An action is filed against an identified defendant. Rule 15(c)(3) sets out
550 circumstances in which an amendment changing the defendant can relate back to the time of the
551 initial pleading, defeating a limitations defense if the initial pleading was timely filed. One of the
552 conditions is that there have been a "mistake concerning the identity of the proper party. " Several
553 courts of appeals have ruled that a plaintiff who knows that a proper party has not been identified
554 has not made a "mistake." Knowing ignorance does not count. The suggestion is that this
555 distinction is inappropriate. The Committee voted to place this question on the agenda for
556 consideration at the fall meeting.

557 Rule 56 Procedure

558 Several years ago, the Standing Committee approved a recommendation to the Judicial
559 Conference that a thorough revision of Rule 56 be adopted. The Judicial Conference rejected the
560 proposal, apparently out of concern with the attempt to restate the Supreme Court decisions that
561 elucidate the standard for granting summary judgment. There is no indication that the Judicial
562 Conference was dissatisfied with the portions of the proposed rule that clarified the procedures
563 surrounding summary judgment. The question was brought back to the agenda in 1995, but has
564 languished as attention has been devoted to more pressing matters. The Local Rules project has
565 shown that many districts have local rules setting out elaborate summary-judgment procedures to
566 supplement the requirements of Rule 56. Some of these provisions seem flatly inconsistent with
567 Rule 56, but also seem useful. Discussion of local rules at the January Standing Committee
568 meeting regularly advanced local summary-judgment rules as examples of the ways in which local
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569 rules can provide valuable supplements to the national rules. The Committee voted to add Rule
570 56 procedures to the agenda for the fall meeting. A Rule 56 subcommittee may be appointed to
571 advance the project.

572 Respectfully submitted,

573 Edward H. Cooper
574 Reporter
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575 Rule 51

576 Rule 51. instructions to Jury. Olbjection

577 At the close of the ev id ence or at such emaliei tiiiie during the trial a s the COutt teavsinably
578 di, ects, any party may file WI ittei lequests that the co u r t instl act the jury oni the law as st for t
579 in the t tests. T11 vUe t Nlall alinfm cUU-nsl of its piupubed activii upoI th I eu pieiIv
580 their a rgumm ieLnts to the jury. The coUt t, at its el ay iiistuct the jury before or aftie

581 aiguginmet, ot both. No party may asigi as eiivi the giving or the failure to give all iIstiu ction

582 unless that party objects tlereto before the jury x etii es lo imnidea its verdict, stating distinctly the
583 imiatter objected to and the grounds ofthe objection. Opportutiity shall be given to iimake the

584 objection out of the healiig of the ju y.

1 Rule 51. Instructions to Jury; Objections; Preserving a Claim of Error

2 (a) Requests.

3 (1) A party may. at the close of the evidence or at an earlier reasonable time that the court

4 directs, file and furnish to every other party written requests that the court instruct

5 the jury on the law as set forth in the requests.

6 (2) After the close of the evidence, a party may:

7 (A) file requests for instructions on issues that could not reasonably have been

8 anticipated at an earlier time for requests set under Rule 51 (a)(1). and

9 (B) with the court's permission file untimely requests for instructions on any issue.

10 (b) Instructions. The court:

11 (1) must inform the parties of its proposed instructions and proposed action on the

12 requests before instructing the jury and before final jury arguments,

13 (2) must give the parties an opportunity to object on the record and out of the jury's

14 hearing to the proposed instructions and actions on requests before the instructions

15 and arguments are delivered, and

16 (3) may instruct the jury at any time after trial begins and before the jury is discharged.

17 (c) Objections.
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18 (1) A party who objects to an instruction or the failure to give an instruction must do so

19 on the record, stating distinctly the matter objected to and the grounds of the

20 objection.

21 (2) An objection is timely if:

22 (A) a party that has been informed of an instruction or action on a request before

2 3 the jury is instructed and before final jury arguments, as provided by Rule

24 5 1(b)(1') objects at the opportunity for objection required by Rule

25 51(b)(2), or

26 (B) a party that has not been informed of an instruction or action on a request

27 before the time for objection provided under Rule 5 1(b)(2) objects

28 promptly after learning that the instruction or request will be. or has been

29 given or refused.

3 0 (d) Pr eser v i ig a Claimi of Assigning Error; Plain Error.

31 (1) A party may assign as error:

32 (A) an error in an instruction actually given if that party made a proper objection under

33 Rule 51(c!-. or

34 (B) a failure to give an instruction if that party made a proper request under Rule 5 (a).

35 and - unless the court made a definitive ruling on the record rejecting the request

3 6 - also made a proper objection under Rule 5 1(c)- or

37 (2) A court may notice a plain error in or oinission1 fi-O the instructions affecting

substantial rights that has not been preserved as required by Rule 5 1(d)(1) or (2).

1 Committee Note

2 Rule 51 is revised to capture many of the interpretations that have emerged in practice. The
3 revisions in text will make uniform the conclusions reached by a majority of decisions on each
4 point. Additions also are made to cover some practices that cannot now be anchored in the text
5 of Rule 51.

6 Scope. Rule 51 governs instructions to the trial jury on the law that governs the verdict.
7 A variety of other instructions cannot practicably be brought within Rule 51. Among these
8 instructions are preliminary instructions to a venire, and cautionary or limiting instructions
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9 delivered in response to events at trial.

10 Requests. Subdivision (a) governs requests. Apart from the plain error doctrine
11 recognized in subdivision (d)(3), a court is not obliged to instruct the jury on issues raised by the
12 evidence unless a party requests an instruction. The revised rule recognizes the court's authority
13 to direct that requests be submitted before trial. Particularly in complex cases, pretrial requests
14 can help the parties prepare for trial. Trial also may be shaped by severing some matters for
15 separate trial, or by directing that trial begin with issues that may warrant disposition by judgment
16 as a matter of law; see Rules 16(c)(14) and 50(a). It seems likely that the deadline for pretrial
17 requests will often be connected to a final pretrial conference.

18 The close-of-the-evidence deadline may come before trial is completed on all potential
19 issues. Trial may be formally bifurcated or may be sequenced in some less formal manner. The
20 close of the evidence is measured by the occurrence of two events: completion of all intended
21 evidence on an identified phase of the trial and impending submission to the jury with instructions.

22 The risk in directing a pretrial request deadline is that unanticipated trial evidence may
23 raise new issues or reshape issues the parties thought they had understood. Even if there is no
2 4 unanticipated evidence, a party may seek to raise or respond to an unanticipated issue that is
25 suggested by court, adversary, or jury. The need for a pretrial request deadline may not be great
2 6 in an action that involves well-settled law that is familiar to the court and not disputed by the
27 parties. Courts need not insist on pretrial requests in all cases. Even if the request time is set
28 before trial or early in the trial, subdivision (a)(2)(A) permits requests after the close of the
29 evidence to address issues that could not reasonably have been anticipated at the earlier time for
30 requests set by the court.

31 Subdivision (a)(2)(B) expressly recognizes the court's discretion to act on an untimely
32 request. Untimely requests are often accepted, at times by acting on an objection to the failure to
3 3 give an instruction on an issue that was not framed by a timely request. This indulgence must be
34 set against the proposition that an objection alone is sufficient only as to matters actually stated in
3 5 the instructions. This proposition is stated in present Rule 5 1, but in a fashion that has misled
3 6 even the most astute attorneys. Rule 51 now says that no party may assign as error the failure to
37 give an instruction unless that party objects thereto. It is easy to read into this provision an
38 implication that it is sufficient to "object" to the failure to give an instruction. But even if framed
3 9 as an objection, a request to include matter omitted from the instructions is just that, a request,
40 and is untimely after the close of the evidence or the earlier time directed by the court. The most
41 important consideration in exercising the discretion confirmed by subdivision (a)(2)(B) is the
42 importance of the issue to the case - the closer the issue lies to the "plain error" that would be
43 recognized under subdivision (d)(3), the better the reason to give an instruction. The cogency of
44 the reason for failing to make a timely request also should be considered - the earlier the request
45 deadline, the more likely it is that good reason will appear for failing to recognize an important
46 issue. Courts also must remain wary, however, of the risks posed by tardy requests. Hurried
47 action in the closing minutes of trial may invite error. A jury may be confused by a tardy
48 instruction made after the main body of instructions, and in any event may be misled to focus
49 undue attention on the issues isolated and emphasized by a tardy instruction. And if the
50 instructions are given after arguments, the parties may have framed the arguments in terms that
51 did not anticipate the instructions that came to be given. To be considered under subdivision
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52 (a)(2)(B) a request should be made before final instructions and before final jury arguments.
5 3 What is a "final" instruction and argument depends on the sequence of submitting the case to the
54 jury. If separate portions of the case are submitted to the jury in sequence, the final arguments
55 and final instructions are those made on submitting to the jury the portion of the case addressed
56 by the arguments and instructions.

57 Instructions. Subdivision (b)(1) requires the court to inform the parties, before instructing
58 the jury and before final jury arguments related to the instruction, of the proposed instructions as
59 well as the proposed action on instruction requests. The time limit is addressed to final jury
6 0 arguments to reflect the practice that allows interim arguments during trial in complex cases; it
61 may not be feasible to develop final instructions before such interim arguments. It is enough that
6 2 counsel know of the intended instructions before making final arguments addressed to the issue.
6 3 If the trial is sequenced or bifurcated, the final arguments addressed to an issue may occur before
6 4 the close of the entire trial.

65 Subdivision (b)(2) complements subdivision (b)(1) by carrying forward the opportunity to
66 object established by present Rule 51. It makes explicit the opportunity to object on the record,
67 ensuring a clear memorial of the objection.

68 Subdivision (b)(3) reflects common practice by authorizing instructions at any time after
6 9 trial begins and before the jury is discharged. Preliminary instructions may be given at the
7 0 beginning of the trial, a device that may be a helpful aid to the jury. In cases of unusual length or
71 complexity, interim instructions also may be made during the course of trial. Supplemental
7 2 instructions may be given during jury deliberations, and even after initial deliberations if it is
73 appropriate to resubmit the case for further deliberations. The present provision that recognizes
74 the authority to deliver "final" jury instructions before or after argument, or at both times, is
75 included within this broader provision.

76 Objections. Subdivision (c) states the right to object to an instruction or the failure to
77 give an instruction. It carries forward the formula of present Rule 51 requiring that the objection
78 state distinctly the matter objected to and the grounds of the objection, and makes explicit the
79 requirement that the objection be made on the record. The provisions on the time to object make
80 clear that it is timely to object promptly after learning of an instruction or action on a request
81 when the court has not provided advance information as required by subdivision (b)(1). The need
8 2 to repeat a request by way of objection is mollified, but not discarded, by new subdivision
8 3 (d)C(1LB)(2)

8 4 Preserving a claim of error and plain error. Many cases hold that a proper request for a
85 jury instruction is not alone enough to preserve the right to appeal failure to give the instruction.
8 6 The request must be renewed by objection. This doctrine is appropriate when the court may not
87 have sufficiently focused on the request, or may believe that the request has been granted in
88 substance although in different words. But this doctrine may also prove a trap for the unwary
89 who fail to add an objection after the court has made it clear that the request has been considered
9 0 and rejected on the merits. Subdivision (d)(I)( B.(2) establishes authority to review the failure to
91 grant a timely request, despite a failure to add an objection, when the court has made a definitive
92 ruling on the record rejecting the request.

9 3 Many circuits have recognized that an error not preserved under Rule 51 may be reviewed
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94 in exceptional circumstances. The foundation of these decisions is that a district court owes a
95 duty to the parties, to the law, and to the jury to give correct instructions on the fundamental
9 6 elements of an action. The language adopted to capture these decisions in subdivision (d)(2)(*) is
9 7 borrowed from Criminal Rule 52. Although the language is the same, the context of civil
9 8 litigation often differs from the context of criminal prosecution; actual application of the plain-
9 9 error standard takes account of the differences. The Supreme Court has summarized application

100 of Criminal Rule 52 as involving four elements: (1) there must be an error: (2) the error must be
101 plain: (3) the error must affect substantial rights: and (4) the error must seriously affect the
102 fairness, integrity, or public reputation of judicial proceedings. Johnson v. U.S.. 520 U.S. 461,
103 466-467. 469-470 (1997). (The Johnson case quoted the fourth element from its decision in a
104 civil action, US. v. Atkinson. 297 U.S. 157. 160 (1936): "In exceptional circumstances, especially
105 in criminal cases, appellate courts, in the public interest, may. of their own motion, notice errors
106 to which no exception has been taken, if the errors are obvious, or if they otherwise substantially
107 affect the fairness. integrity, or public reputation of judicial proceedings.")

10 8 The court's duty to give correct jury instructions in a civil action is shaped by at least four
109 factors.

110 The factor most directly implied by a "plain" error rule is the obviousness of the mistake.
111 Obviousness reduces the need to rely on the parties to help the court with the law, and also bears
112 on society's obligation to provide a reasonably learned judge. Obviousness turns not only on how
113 well the law is settled, but also on how familiar the particular area of law should be to most
114 judges. Clearly settled but exotic law often does not generate obvious error. Obviousness also
115 depends on the way the case was presented at trial and argued.

116 The importance of the error is a second major factor. Importance must be measured by
117 the role the issue plays in the specific case; what is fundamental to one case may be peripheral in
118 another. Importance is independent of obviousness. A sufficiently important error may justify
119 reversal even though it was not obvious. The most likely example involves an instruction that was
120 correct under law that was clearly settled at the time of the instructions, so that request and
121 objection would make sense only in hope of arguing for a change in the law. If the law is then
122 changed in another case or by legislation that has retroactive effect, reversal may be warranted.

12 3 The costs of correcting an error reflect a third factor that is affected by a variety of
124 circumstances. If a complete new trial must be had for other reasons, ordinarily an instruction
125 error at the first trial can be corrected for the second trial without significant cost. A Rule 49
126 verdict may enable correction without further proceedings.

127 In a case that seems close to the fundamental error line, account also may be taken of the
128 impact a verdict may have on nonparties. Common examples are provided by actions that attack
129 government actions or private discrimination.
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Summary of Testimony & Comments: 2001 Rule 51

Thomas Y. Allman, Esq., D.C. Hearing Written Statement, 01-CV-026:
"The restated Rule[] 51 seem[s] quite appropriate."

Hon. Malcolm Muir, 01-CV-01: The practice in M.D.Pa. is to instruct
the jury before closing arguments. "Generally we do not advise
counsel of our rulings on their proposed points for charge prior to
instructing the jury." After the charge, we ask for objections; if
an objection is sustained, supplemental instructions are given
before closing arguments. Instructions before closing arguments
are "highly beneficial" because counsel know precisely what the
instructions are. No counsel has ever asked to be informed of
rulings on requests before the instructions are given. The
proposed amendment would require that counsel be informed of
rulings on proposed points for charge before instructions are
given; this is "an unnecessary and time-consuming requirement."

Hon. Gerard L. Goettel, 01-CV-02: It is "impractical" to make
instructions available to counsel "either before the trial starts
or at least days before it is given. * * * The trial evidence

shapes the charge." Even after the evidence is closed, whether an
instruction is appropriate may depend on the summations - as
examples, a missing witness charge or "a charge concerning the
plaintiff's counsel specifying the amount of damages that should be
awarded need not be given unless the issue is raised in summation."
"Indeed, on occasions, in the course of charging the jury, I add
thoughts that had not previously occurred to me. I am told that
some Judges, like the legendary Hubert Will, deliver the entire
charge extemporaneously." Counsel will not only demand to see
written text before the instructions, but "will also object to any
deviation between the written and the spoken. The proposed change
will accomplish little except to prompt appeals."

Court Advisory Comm., S.D.Ga., 01-CV-053: Opposes the limitation on
the right to submit instructions at the close of the evidence.
Disputes will arise with respect to whether the issue should have
been reasonably anticipated. "The language of this proposed rule
inevitably invites second guessing, disagreement, and ultimately
appeals * * *."

Committee on Fed.Civ.P., Amer. Coll. Trial Lawyers, 01-CV-055: The
proposal is "a notable improvement over the existing text." But it
should be made clear that it refers to "preliminary, interim and
final instructions other than those issued in the course of trial
that are purely cautionary or limiting in nature." So instructions
to an entire venire panel - which is not a jury - are not included.

And cautionary instructions often are given in circumstances in
which advance requests are not practicable.

Federal Magistrate Judges Assn., 01-CV-057: Supports the revision,
which "clearly and succinctly provides guidance on the practice and
procedure in this area."

Section of Antitrust Law, ABA, 01-CV-0-72: (1) Endorses 51 (a)
"Pretrial requests for jury instructions are especially helpful to
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parties preparing to try complex cases." 
They can help the court

decide whether to bifurcate the trial, 
or set the stage for summary

judgment or severance of claims or parties. At the same time,

pretrial requests are not necessary in 
every case. And the (a) (2)

provisions for later requests are appropriate. (2) The changes

included in 51(b) also are favored. Preliminary instructions at

the outset of trial "may assist an antitrust 
jury by acquainting it

with basic antitrust principles. Interim instructions, especially

if made during an unusually lengthy or 
complex trial, may also be

quite helpful * * *. Supplemental instructions given during 
jury

deliberations may clarify issues for jurors." 
(3) Rule 51(c) is "a

reaffirmation of existing law and practices. We concur * * *."

(4) "We endorse proposed Rule 51(d)," which addresses the

"potential pitfall" created by the present 
requirement that a party

object to failure to give an instruction that has already been

denied. And it codifies the plain error doctrine.

Department of Justice, 01-CV-073: Supports the purpose of amended

Rule 51, but urges revision of the plain-error 
provision in (d) (3).

This provision should be moved out of 
the "a party may assign as

error" structure, and made a separate paragraph. The Advisory

Committee states that its model is Criminal 
Rule 52 (b) . Rule 52 (b)

states that plain errors "may be noticed." 
U.S. v. Johnson, 1997,

520 U.S. 461, 467, 470, instructs that a court has discretion 
to

ignore a plain error, and indeed may notice plain error only if

failure to do so would seriously affect 
the fairness, integrity, or

public reputation of judicial proceedings. 
These limits should be

preserved. "The government would be exposed to significant 
harm if

a new ruling affected a large number 
of civil judgments and the

error was deemed, in hindsight, to have been 'plain.'" The cure is

simple: retain proposed (d)(1) and (2) as 
(d)(1)(A) and (B); plain

error would become (d) (2) : "Plain errors or defects affecting

substantial rights may be noticed although 
they were not brought to

the attention of the court."

Oregon State Bar Prac. & Proc. Comm.. 01-CV-099: Rule 51(d) (3)

seems to establish a "right" of plain-error 
review "without setting

forth its limitations." Plain-error review should be limited to

"exceptional cases in which it is necessary to avoid a clear

miscarriage of justice." The four factors described in the Note

are not restriction enough, for "there is no assurance that such

commentary will assist a court in its interpretation 
of the 'plain'

terms of the proposed rule." Review should be limited to error

"'so serious and flagrant that it goes to 
the very integrity of the

trial.'" (quoting Travelers Indem. Co. v. Scor. Reins. 
Co., 2d Cir.

1995, 62 F.3d 74, 79). The Rule should limit review to

"extraordinary cases in which instructional 
error seriously affects

the fairness and integrity of the proceedings." Or it could be

modeled on Evidence Rule 103 (d): "nothing 
in this rule requiring an

objection precludes taking notice of plain errors affecting

substantial rights although they were not 
brought to the attention

of the court."
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Rule 53: Reporter's Introduction

The comments on Rule 53 raise several issues that merit discussion. They are described below

in order of the affected Rule 53 subdivisions, saving for the end a suggestion that corresponds to a

draft provision that was deleted before publication.

These issues were discussed in a conference-call meeting of the Rule 53 Subcommittee. The

Subcommittee agreed to recommend several changes in the Rule text. Those changes are marked by

double-underlining in the Rule reproduced below; uncertainties are described in footnotes.

Changes in the Committee Note to reflect changes in the rule and other matters have not been

reviewed by the Subcommittee. The Subcommittee further suggested that the Reporter should

recommend changes that would substantially reduce the length of the Committee Note. The

recommended changes appear in three guises: matter marked by overstriking is recommended for

deletion. Matter marked by "redline" shadowing is recommended for deletion, but with the thought

that the case for deletion is not as strong. Finally, overstriking appears on some of the redlined

matter, indicating one clear vote to delete.

Several Rule 53 text changes are recommended. In order, they: (1) add a reference to

"pretrial and post-trial matters" in Rule 53(a)(1)(C); (2) make a small style change in (a)(2); (3) add

several details to the (b)(2) provisions that address the contents of the order appointing a master; (4)

provide an opportunity to be heard before the appointment order is amended; (5) clarify the (b)(4)

effective-date provision; (6) raise the question whether to say the court "must" afford an opportunity

to be heard before acting on a master's report; (7) recommend a new (g)(3 ) provision for fact review

that requires de novo decision by the court unless the parties stipulate either that review is for clear

error or that the findings of a master appointed by consent of all parties or a master appointed for

pretrial or post-trial duties will be final; (8) make a parallel change in the (g)(4) provision for review

of law questions; (9) recommend adoption of the tentatively published (g)(5) provision for reviewing

matters of discretion; and (10) delete subdivision (i) on appointment of magistrate judges as masters,

transferring the provision on compensation of a magistrate judge-master to (h)(4).

Subdivision (a)

"Exception and not the Rule." The first sentence of present Rule 53(b) states: "A reference to a

master shall be the exception and not the rule." As with the rest of present Rule 53, this sentence

relates to trial masters. Trial masters are covered in new Rule 53(a)(1)(B), which limits appointment

only by carrying forward the more explicit direction in present Rule 53(b) that a master may be

appointed in an action tried without a jury "save in matters of account and of difficult computation

of damages, only upon a showing that some exceptional condition requires it." Some comments

express the fear that the "exceptional condition" phrase does not carry the full weight of present Rule

53(b). The "exception and not the rule" phrase was deleted as an archaic hangover from Equity Rule

59. The "exceptional condition" limit carried forward in new (a)(1)(B) carries forward the highly

restrictive approach to trial masters adopted in La Buy v. Howes Leather Co., 1957, 352 U.S. 249,

and the Committee Note says so. There is no apparent need to go back to the "exception and not the

rule" phrase. The Note discussion of this point is expanded, however, to reinforce the statement that
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no change is implied.

(a)(1)(Ch Pretrial and post-trial masters. The original reason for reexamining Rule 53 was that it

addresses only trial masters. New subdivision (a)(1)(C) is intended to reflect the growing use of

masters for pre- and post-trial purposes. Rather than the "exceptional condition" requirement for

appointing a trial master, it invokes a more flexible standard: a master can be appointed to "address

matters that cannot be addressed effectively and timely by an available district judge or magistrate

judge of the district." None of the comments have challenged this standard as it applies to pre- and

post-trial masters. But concerns were expressed that paragraph (C) might be used to evade the

"exceptional condition" limit applied by paragraph (B) to trial masters. These concerns can be

addressed by adding a few words to paragraph (C): to "address pretrial or post-trial matters * * *."

There may be some disputes over the definition of "pretrial" and "post-trial," but the change

emphasizes the distinction from trial duties.

Another suggestion is that the Note should address a possible ambiguity in the limit to matters

"that cannot be addressed effectively and timely by an available district judge or magistrate judge."

The Note should make clear the intent that a master may be appointed either to perform duties that

could properly be performed by a judge if one were available or to perform duties that a judge can

never perform. "Mediation and settlement" and "investigating infractions of court orders and making

findings on the basis of information obtained outside evidentiary hearings" are offered as examples

of duties that a judge can never perform, or cannot perform in all of the ways open to a master. A

few sentences of description have been suggested for the Note.

(a)(2) Style Change. A small style change in (a)(2) may be desirable: "unless the parties consent with

the court's approval to appointment of a particular person after disclosure of a the potential grounds

for disqualification."

(a)(3) Service Before Appointing Judge. New Rule 53(a)(3) prohibits a master from appearing as

an attorney before the judge who made the appointment. Some of the comments urge that this

prohibition will deter service as master, particularly as to lawyers in small firms. Perhaps the most

pointed argument has been made on behalf of admiralty lawyers, who argue that members of their

small and highly specialized bar may provide important services as masters in admiralty actions.

Although there is force to this argument, the concerns that led to the prohibition remain important.

This issue was explored carefully by the subcommittee in considering the proposed rule. No change

is recommended.

Subdivision (b) - Order Appointing Master

The Department of Justice suggested several changes to add details to the description of a

master's duties or powers. The suggestions generally corresponded to issues that pre-publication

drafts covered in some detail. These provisions were deleted as the subcommittee process went on,

in the belief that general provisions would provide flexible means of adapting the rule to developing

experience. The Department, however, is in an apparently unique position as a litigant that frequently

encounters special masters. Several additions are recommended to Rule (b)(2) to address many of

the Department's concerns. The order appointing a master must now state more things. Paragraph

(A) adds a reference to "any investigating or enforcement duties," which may be particularly sensitive.

Paragraph (B) directs that the order limit ex parte communications with the court to administrative

matters unless good cause is shown to permit ex parte communications on other matters. Paragraph
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(D) requires specification of the method of filing the master's record. But it was decided not to

require statement of the manner of presenting evidence and argument before the master, in the belief

that such matters are better worked out by the master and the parties as the proceedings develop.

The subcommittee initially accepted the suggestion that subdivision (b)(3) should be amended

to require party consent for amendment of an order appointing a master by party consent under

subdivision (a)(1)(A). This change was deleted after further reflection. The court must have power

to withdraw or limit a reference that is not working well. Beyond that, the court retains authority to

expand a master's duties by acting under subdivisions (a)(1)(B) or (C).

The published" effective date" provision was intended to say that an order appointing a master

takes effect on the date stated in the order, but if the master has not yet filed the required

disqualification affidavit the appointment takes effect when the affidavit is filed and any possible

disqualifications have been resolved. It was awkward to read. The suggested change presents a clean

approach: the court may not enter the order until the affidavit is filed and possible disqualification

issues have been resolved. This approach leaves it to the court to decide whether to prepare in

advance an order that will enter automatically upon satisfaction of the affidavit conditions.

Subdivision (c) - Master's Authority

In addition to the Department of Justice recommendations described above, another

suggestion was that Rule 53(c) should provide that a master may enter protective discovery orders

under Civil Rule 26(c). This suggestion was put aside because it opens a door to confusion. If this

power is specified, what of others that are not specified? Can a master, for example, make a Rule

26(b)(1) determination that there is good cause to expand discovery to the subject matter involved

in the action?

Subdivision (f) - Master's Report

Present Rule 53(e)(5) provides that a master may circulate a draft report to the parties before

filing the report. The subcommittee concluded that there is no need to continue this provision in the

rule; the topic is addressed in the second paragraph of the Committee Note discussing subdivision (f).

One witness suggested that the practice might be restored to the rule. The Subcommittee was not

persuaded to change the published proposal.

Subdivision (g) - Standards of Review

There has been some inconclusive discussion of changing (g)(1) to require that in acting on

a master's report the court "must," not merely "may," afford an opportunity to be heard. This is a

familiar discussion. Our usual resolution has been that a requirement that the court "must" afford an

opportunity to be heard can be satisfied by considering written submissions unless circumstances

require witness testimony. But the risk that a "must" provision will be interpreted to require oral

argument on demand leads to Note language explaining "must." It may be better to stick with the

published proposal. In case "must" is chosen, corresponding language has been added to the Note

in brackets.

The rule published for comment included alternative versions of Rule 53 (g)(3), which sets the

standard to review a master's fact findings. Both versions carry forward the provision in present Rule

53(e)(4) that permits the parties to "stipulate that a master's findings of fact shall be final." Version
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1, which is simpler, states that a master's fact findings are subject to de novo review unless the

appointment order provides for clear-error review. Version 2 adopts the same approach as Version

1 for "substantive fact issues," but states that "non-substantive fact findings" are reviewed only for

clear error unless the appointment order provides for de novo review or the court receives evidence

and decides the facts de novo. Version 2 was an attempt to establish a parallel between masters and

magistrate judges, drawn from 28 U.S.C. § 636(b)(1). Each version departs from present Rule

53(e)(2), which provides clear-error review for findings of fact in actions tried without a jury.

Further consideration has persuaded the Subcommittee that neither published version should

be adopted. Several appellate decisions have expressed doubts about delegating Article III powers

to a master. Responsibility for determining the facts is an essential part of the judge's responsibility.

The new recommended version of Rule 53(g)(3) requires the court to decide de novo all fact issues

unless the parties stipulate with the court's consent that the master's findings will be reviewed for

clear error, or stipulate that the findings of a master appointed by party consent or for pretrial or post-

trial duties will be final.

Rule 53(g)(5) was published in brackets, indicating uncertainty whether to proceed further.

It would establish an "abuse of discretion" standard to review "a master's ruling on a procedural

matter." The Federal Magistrate Judges Association "wholeheartedly" supports adoption of this

provision. The California Bar Committee on Federal Courts also supported adoption. The

Subcommittee concluded that (g)(5) should go forward for adoption.

Subdivision (h) - Compensation

The only change recommended for consideration depends on the fate of the subdivision (i)

provisions on appointment of a magistrate judge as master. If subdivision (i) is deleted, the final

sentence stating that a magistrate judge is not eligible for compensation as a master could be made

a new paragraph (4) in subdivision (h). This move is shown in the Rule 53 text below.

Subdivision (i) - Magistrate Judge as Master

It is recommended that subdivision (i) be deleted, preserving the final sentence by moving it

to Rule 53(h).

The published version of Rule 53(i) included substantial changes made in the Standing

Committee. The second sentence is the heart of the rule:

Unless authorized by a statute other than 28 U.S.C. § 636(b)(2), a court may appoint

a magistrate judge as master only for duties that cannot be performed in the capacity

of magistrate judge and only in exceptional circumstances.

This sentence reflects at least three considerations.

The central concern is that a magistrate judge should function primarily in the role of judge.

If there is a task that a magistrate judge can perform as judge, there is no proper reason for asking

the judge to step outside the judicial role. This concern was tempered by the belief that at times a

master may be assigned duties that a judge cannot perform in the role ofjudge. A common example

is investigation of compliance with a judicial decree by methods of inquiry that go beyond presiding

at an adversary hearing. If a master is to be used at all for such functions, it may be better to rely on

the assured neutrality and judicial experience of a magistrate judge than to appoint someone else.
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Section 636(b)(2), on the other hand, expressly provides that a judge may designate a

magistrate judge to serve as a special master, and in a civil action may, with the consent ofthe parties,

appoint a magistrate judge as special master without regard to the limits of Civil Rule 53(b).' The

duties that may be assigned to a magistrate judge were broadened after § 636(b)(2) was adopted,

however, and the preference for acting as judge now assumes a higher position. Hence the published

provision that would limit appointment of a magistrate judge under § 63 6(b)(2) to duties that cannot

be performed as magistrate judge.

Other statutes, finally, bear on the assignment of a magistrate judge as master. Title VII of

the Civil Rights Act of 1964 expressly provides for appointment of a magistrate judge as special

master, see 42 U.S.C. § 2000e-5(f)(5). Strong enthusiasmwas expressed inthe Standing Committee

for this specific Title VII practice. Hence the published provision that would permit assignment of

a magistrate judge to perform as master duties that instead could have been performed as magistrate

judge when authorized by a statute other than § 636(b)(2).

The use of magistrate judges as special masters is a sensitive issue. There is no apparent need

to test the possibility that a Civil Rule might supersede the provisions of § 636(b)(2), Title VII, or

any other statute that might bear on this question. The most apparent consequences of assigning a

magistrate judge to act as master in performing functions that could be performed as magistrate judge

are that assignment for trial does not require party consent, may not require the "exceptional

condition" demanded by Rule 53(a)(1)(B)(i), and - depending on how Rule 53(g) is shaped - may

permit the court to limit review by a clear-error standard. There is room to debate whether these

consequences are advantages or disadvantages.

Rather than attempt to address these issues in a new Rule 53, it seems wiser to put them aside.

Deleting proposed Rule 53(i) will leave the matter where it rests in the statutes and in developing

practice. Deletion is supported by the Committee on Administration of the Magistrate Judges

System, the Federal Magistrate Judges Association, and others.

Rules 54, 71A

There have been no comments on the published conforming amendments to Rules 54 and

71A. It seems safe to recommend them for adoption in tandem with Rule 53.

1 The Committee Note to the 1983 Rule 53 amendments says that

the term "special master" was retained in Rule 53 "to maintain

conformity with" the statutory language. Standing masters were

taken out of Rule 53 because the advent of magistrate judges

eliminated the need.
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RULE 53. MASTERS

1 (a! APPOINTMENT.

2 ( Unless a statute provides otherwise. a court may appoint a master only to:

3 (A! perform duties consented to by the parties;

4 (B) hold trial proceedings and make or recommend findings of fact on issues to be

5 decided by the court if appointment is warranted by

6 (i! some exceptional condition, or

7 (ii) the need to perform an accounting or resolve a difficult computation of

8 damages, or

9 (C! address pretrial and post-trial matters that cannot be addressed effectively and

10 timely by an available district judge or magistrate judge of the district.

11 ( A master must not have a relationship to the parties. counsel. action. or court that

12 would require disqualification of a judge under 28 U.S.C. 6 455 unless the parties

13 consent to appointment of a particular person after disclosure of a the potential

14 grounds for disqualification.

15 (3) A master must not, during the period of the appointment, appear as an attorney before

16 the judge who made the appointment.

17 ( In appointing a master. the court must consider the fairness of imposing the likely

18 expenses on the parties and must protect against unreasonable expense or delay.

19 ( ORDER APPOINTING MASTER.

20 (fl Hearing. The court must give the parties notice and an opportunity to be heard

21 before appointing a master. A party may suggest candidates for appointment.

22 (2. Contents. The order appointing a master must direct the master to proceed with all

23 reasonable diligence and must state:
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24 (A! the master's duties, including an investigating or enforcement duties and any

25 limits on the master's authority under Rule 53(c).

26 (B! the circumstances- , if any. = in which the master may communicate ex

27 parte with the court or a party, limiing ex parte communications with the

28 court to administrative matters unless there is good cause to permit ex parte

29 communications on other matters,

30 (C) the nature of the materials to be preserved as the record of the master's

31 activities;

32 (D) the time limits method of filing the record, other procedures and standards

3 3 for reviewing the master's orders and recommendations, and

34 (E) the basis, terms, and procedure for fixing the master's compensation under

35 Rule 53(ha

36 (3! Amendment. The order appointing a master may be amended at any time after

37 notice to the parties, and an opportunity to be heard.

38 (4) Entry of Order. Date.-A-n atcl'samyointmclelttakeseffectThecourt mwu

39 not enter the order appointing a master until' after the master has filed an affidavit

40 disclosing whether there is any ground for disqualificationunder 28 U. S.C. 455 and,

41 if a ground for disqualification is disclosed, after the parties have consented with the

42 court's approval to waive the disqualification.

43 LC) MASTER'S AUTHORITY. Unless the appointing order expressly directs otherwise, a master

44 has authority to regulate all proceedings and take all appropriate measures to perform fairly

45 and efficiently the assigned duties. The master may impose upon a party any noncontempt

46 sanction provided by Rule 37 or 45, and may recommend to the court a contempt sanction

47 against a party and sanctions against a nonparty.

48 ( EVIDENTIARY HEARINGS. Unless the appointing order expressly directs otherwise, a master

49 conducting an evidentiarv hearing may exercise the power of the appointing court to compel,

2 This could be: may enter the order appointing a master only

after the master has filed . .
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50 take, and record evidence.

51 Le) MASTER'S ORDERS. A master who makes an order must file the order and promptly serve

52 a copy on each party. The clerk must enter the order on the docket.

53 (fL MASTER'S REPORTS. A master must report to the court as required by the order of

54 appointment. The master must file the report and promptly serve a copy of the report on each

55 party unless the court directs otherwise.

56 (a) ACTION ON MASTER'S ORDER. REPORT. OR RECOMMENDATIONS.

57 Cl) Action. In acting on a master's order. report, or recommendations, the court may

58 must3 af fo rd an opportunity to be heard and may receive evidence, and may: adopt or

59 affirm, modifv: wholly or partly reject or reverse, or resubmit to the master with

60 instructions.

61 m Time. A party may file objections to-or a motion to adopt or modify -the

62 master's order, report, or recommendations no later than 20 days from the time the

63 master's order, report, or recommendations are served, unless the court sets a

64 different time.

65 v Fact Findings or Recommendations.

66 LRecommended New VersionW The court must decide de novo all fact issues [on which a

67 master has made or recommended findings] unless the parties stipulate with the

68 court's consent that:

69 (A) the [the master's] findings will be reviewed for clear error, or

70 (B) the findings of a master appointed under Rule 53(a)(1)(A) or (C) will be final.

71 {Version 11 The court must decide de novo all fact issues on which a master has made or

72 recommended findings unless: (A) the order of appointment provides that the master' s

73 findings will be reviewed for clear error, or (B) the parties stipulate with the court's

74 consent that the master's findings will be final.

3 The question whether this should be "may" or "must" deserves

some attention.
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75 [Version 2 When a master has made or recommended findings of fact:

76 (A) the court must decide de novo all substantive fact issues unless: (i) the order of

77 appointment provides that the master's findings will be reviewed for clear

78 error, or (ii) the parties stipulate with the court's consent that the master's

79 findings will be final.

80 (B) the court may set aside non-substantive fact findings or recommended findings

81 only for clear error, unless (i) the order of appointment provides for de novo

82 decision by the court. (ii) the court receives evidence and decides the facts de

83 novo, or (iii) the parties stipulate with the court's consent that the master's

84 findings will be final.

85 4.) Legal questions. In acting under Rule 53(g)(1). the court must decide questions of

86 law de novo, unless the parties stipulate with the court's consent that the master's

87 disposition by a master appointed under Rule 53(a)(1)(A) or (C! will be final.

88 Lf) Discretion. Unless the order of appointment establishes a different standard of

89 review, the court may set aside a master's ruling on a procedural matter only for an

90 abuse of discretion.

91 m COMPENSATION.

92 (1! Fixing Compensation. The court must fix the master's compensation before or after

9 3 judgment on the basis and terms stated in the order of appointment. but the court may

94 set a new basis and terms after notice and opportunity to be heard.

95 m Payment. The compensation fixed under Rule 53(h)(1) must be paid either:

96 (A) by a party or parties; or

97 (B! from a fund or subject matter of the action within the court's control.

98 ( Allocation. The court must allocate payment of the master's compensation among

99 the parties after considering the nature and amount of the controversy, the means of

100 the parties. and the extent to which any party is more responsible than other parties

101 for the reference to a master. An interim allocation may be amended to reflect a
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102 decision on the merits.

103 (4) Magistrate Judge. A magistrate judge is not eligible for compensation under Rule

104 53(h-.

105 f APPOWTMIENT OF, MAI9TRATE: JUDGE:. A mait idge is gbj.ct to this rul tl

106 whentleorde, eferilga matter to thc maistr atcd judgc x-csslvtrovidestlatthe eferce

107 ilade ude 1 this r Tle. Unless authmized bv a statute othe, thanl 28 U. S C. 63(bi(2i d

108 cotirL mav annoint a ma- Ptc jiudg as1 Cnasteru o duties.that cannotbe De fbincd i

109 the canacitv of traIistratc iudgc and otk in exce 1'onal circmstmices. Amagistrate judg

lOt elieiblc fo, mt aideed under Rule 53(h!'
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1 COMMITTEE NOTE

1 Rule 53 is revised extensively to reflect changing practices in using masters. From the

2 beginning in 1938, Rule 53 focused primarily on special masters who perform trial functions. Since

3 then, however, courts have gained experience with masters appointed to perform a variety of pretrial

4 and post-trial functions. study by the Federal Judicial C-enter docutitnents the variety of

5 responiSbili. that lhavea conme to be assigned to miasters. See Willging, Hooper, Leary, Miletich,

6 Reagan, & Shapard, Special Masters' Incidence and Activity (FJC 2000). This revised Rule 53

7 recognizes that in appropriate circumstances masters may properly be appointed to perform these

8 functions and regulates such appointments. Rule 53 continues to address trial masters as well, but

9 permits appointment of a trial master in an action to be tried to a jury only if the parties consent. The

10 new rule clarifies the provisions that govern the appointment and function of masters for all purposes.

11 Rule 53(g) also changes the standard of review for a master's findings of fact. The core of the

12 original Rule 53 remains, including its prescription that appointment of a master must be the

13 exception and not the rule. Rule 53 was adapted fror1 1 equ i ty lactice, and reflected a long history

14 of discontent with the expense and delay frequeltly encouuntied in references to masters. Public.

15 Judicial offilerl s, mu oreov l, enjoy puinptions of ability, expeV iece, and neutrality that caiiiiut attach

16 to -nasters These col ne * anl impu ltant today.

17 Thie new piovisio1ns reflect the need fo. care ill defining a mastei's tole. It niay piovew

18 to appOint a si 1 gle person to perirn i multiple nast, roles. Yet separate thought should be given

1 9 lo each i u. P1Petrial and post-trial inaste alelikely to be appoittdinefl utoeOn thai tial iiaste.

20 The question Mether to ap~poilt a ttial iniastc is not likely to be nip when a p~ett ial mnaste. is

21 appointed. If appuointment of a taia niaastc seems applopriate after completion of petrial

22 oceedings,i owever thepdet.ial .taste s expelietcwithth lcaser ay istn laonto apuint

23 the pi etrial tnaste, as ti ial waster. Nonetheless, the advantages of expel ienic may be more than offset

24 by the niatue of tlhe pretial master's ole. A settlevnent mnaset is partiaulaily likely to have played

25 roles that ai e inouipatibll with the neutial role of trial lmaster, and indeed inay be effective as

2 6 settleknct inaster only vvith clear assau ance that the appuointnent will not be expanded to ti ial master

27 duties Fu si nilar Irare r it ray be wise to appuoit separate pi etrial astel i. c ses that wall ant

28 evlian1c On a inastel both for f ac il i t a t in g settlement and fol supit vising pretrial p. oiedin.gs Tlhere

29 inaybefeWC I et itiesiiay in appuinting apietriM u tastel as apot-tiialimaster, patiCulaily

30 fo1 t asks that involve facilitating party cooper ation

31 SUBDIVISION (a)(1)

32 District judges bear initial and primary responsibility for the work of their courts. A master

33 should be appointed only in restricted circumstances. Subdivision (a)(1) describes three different

34 standards, relating to appointments by consent of the parties, appointments for trial duties, and

35 appointments for pretrial or post-trial duties.

3 6 CONSENT MASTERS. Subparagraph (a)(1)(A) authorizes appointment of a master with the parties'

37 consent. CouiS should be ca iefi l to avoid any appleatalc of influence that may lead a party to

38 consent t o all appuimtnmimet that othenwise would be esisted Fi.eely giv e i.u...t, however,

39 establishes a str ong fuandationm fom a steimmt ; a g a . But pMarty consent does not require that the

40 court make the appointment; the court retains unfettered discretion to refuse appointment. The court
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41 may well prefef to discuhamge all judiuial dluties thougl ouffiial judicial officelS.

42 TRIAL MASTERS. Use of masters for the core functions of trial has been progressively limited.

43 These limits are reflected in the provisions of subparagraph (a)(1)(B) that restrict appointments to

44 exercise trial functions. The Supreme Court gave clear direction to this trend in La Buy v. Howes

45 Leather Co., 352 U.S. 249 (1957); earlier roots are sketched in Los Angeles Brush Mfg. Corp. v.

46 James, 272 U.S. 701 (1927). As to nonjury trials, this trend has developed through elaboration of

47 the "exceptional condition" requirement in present Rule 53(b). This phrase is retained, and will

48 continue to have the same force as it has developed. Although the provision that a reference "shall

49 be the exception and not the rule" is deleted, its meaning is embraced for this setting by the

50 exceptional condition requirement.

51 Subparagraph (aX 1)(W)(i) carTies foward the approach of present Rule 5 3(b), which exempts

52 from the "exceptional circumstanW requirement "matters of account and of difficult computation

5 3 ofdamages,'" This approach isjustified only as to essentially ministerial determinations that require

54 mastery of much detailed information but that do not require extensive determinations of credibility.

55 Evaluations of witness credibility should only be assigned to a trial master when justified by an

5 6 exceptional condition.

57 The use of a trial master without party consent is abolished as to matters to be decided by a

58 jury unless a statute provides for this practice. Present Rule 53(b) authorizes appointment ofamaster

59 in a jury case. Present Rule 53(e)(3) directs that the master can not report the evidence, and that "'the

60 master's findings upon the issues submitted to the master are admissible as evidence of the matters

61 found and may be read to the jury>" This practice intrudes on the jury's province with too little

62 offsettingbenefit. If tl ciimaster 'fsidig b al e t ub y uf alny use, the e llaste in st counduct a pr elilnminal y

63 tiial that iueflectss neauy as puosible the tril that will be conductud befog e thuejy. Thls puceduie

64 nnpu dse vueue dileumnmna un pastius who believe that the tiuth-seukimg ad va nr ta su J of thi fast ILLLL

65 thel cainot be duplicated at a second ttial. It alsoi ;ipoe the bum den oftvvo tials to leach even the

66 first verdict. Theu uuseflness of the mnaster's findings ad evidence is also upun tu duubt. It would be

67 folly to askithe jury to consider both the ,videnc hluapd befopmc the mni and the evidenue presented

6 8 at tilial, as reflected in the longstanding rule that the niasteu "'hall nut lu diieutud tu uepot thu

6 9 evidence.y " If the jury does not knuoW what evidence the miastum heaud, howevey, nor the ways ill

70 whicl the niastur evaluated that evideunc, it is impossibluto apppeaisy the nastui's findings inelation

71 to the evideunc heal d by the jury.

72 Abolition of the direct power to appoint a trial master in a jury case leaves the way free to

73 appoint a trial master with the consent of all parties. As in other settings, party consent does nut

74 mutqui e the uuui t to appuoint a mnastl. A trial master should be appointed in ajury case, with consent

75 of the parties and concurrence of the court, only if the parties waive jury trial with respect to the

76 issues submitted to the master or if the master's findings are to be submitted to the jury as evidence

77 in the manner provided by former Rule 53(e)(3), In no circumstance may a master be appointed to

78 preside at a jury trial.

79 The central function of a trial master is to preside over an evidentiary hearing on the merits

80 of the claims or defenses in the action. This function distinguishes the trial master from most

81 functions of pretrial and post-trial masters. If any master is to be used for such matters as a

8 2 preliminary injunction hearing or a determination of complex damages issues, for example, the master



Rule 53 Proposals: May 2002 Discussion -13-

83 should be a trial master. The line, however, is not distinct. A pretrial master might well conduct an

8 4 evidentiary hearing on a discovery dispute, and a post-trial master might may-often-needto conduct

85 evidentiary hearings on questions of compliance.

86 Rule 53 has long provided authority to report the evidence without recommendations in

87 nonjury trials. This authority is omitted from Rule 53(a)(1)(B). Thle person vho takenS the evidence

88 should wovik thiough the detennii nltions of Ci edibility, egaidless of the stanidatd of xeview set by the

89 court In special circumstances a master may be appointed under Rule 53(a)(1)(A) or (C) to take

90 evidence and report without recommendations. Such circumstances might involve, for example, a

91 need to take evidence, at a location outside the distrtt
9 2 appohkitiitit of t re tialiidge as a n1tatr - om a need to take ev idiiCe at a time ov place that the

9 3 trial judge tamnst attenid. Improving communications technology may reduce the need for such

94 appointments and facilitate a t report' by combined visual and audio means.

9 5 For nonjury cases, a master also may be appointed to assist the court in discharging trial duties

9 6 other than conducting an evidentiary hearing. Courts occasionally have appointed judicial adjuncts

9 7 to perform a variety of tasks that do not fall neatly into any traditional category A court-appointed

9 8 expert witness, for example] may be asked to give advice to the court in addition to testifyins at a

99 hearing. Or an appointment may direct that the adjunct compile information solely for the purpose
100 of giving advice to the court, If such assignments are given to a person designated as master, the

101 order of appointment should be framed with particular care to define the powers and authority that

102 shape these relatively unfamiliar trial tasks. E vi gri e at er care should be obser ved in iiiaking

10 3 appunitni1c't outside Rule 53.

104 PRETRIAL AND POST-TRIAL MASTERS. Subparagraph (a)( 1 )(C) authorizes appointment of a master
10 5 to perform address pretrial or post-trial duties matters. Appointment is limited to matters that cannot

10 6 be addressed effectively and in a timely fashion by an available district judge or magistrate judge of

107 the district. A master's pretrial or post-trial duties may include matters that could be addressed by

108 a judge, such as reviewing discovery documents for privilege, or duties that might not be suitable for

10 9 a judge. Some forms of settlement negotiations. investigations, or administration of an organization

110 are familiar examples of duties that a judge might not feel free to undertake.

111 Magistrate Judges. Particular attention should be paid to the prospect that a magistrate judge may

112 be available for special assignments to respond to high-nreed cases. United States magistrate judges

113 are authorized by statute to perform many pretrial functions in civil actions. 28 U.S.C. § 636(b)(1).

114 Ordinarily a district judge who delegates these functions should refer them to a magistrate judge

115 acting as magistratejudge. A miagistiatejudge is all expelienced judicial office, who has nu need to

116 set aside nbt judicial r esponsibilities foi miante duties, the feai of delay that often deters apnumtlnlnt

117 of a master is much reduced. There is no need to impose on the parties the buaden of paying master

118 fees wien a iaagist atejudgeisavailable. A imagistatejudge, less uvci, is likely to be involved

119 il matters that raise disqutalification, issues.

120 The statute specifically authorizes appointmlIent of There is statutory authority to appoint a

121 magistrate judge as special master. 28 U.S.C. § 636(b)(2). In special circumstances, or when

122 expressly authorized by a statute other than § 636(b)(2), it may be appropriate to appoint a magistrate

123 judge as a master when needed to perform functions outside those listed in § 636(b)(1). These

124 advantages aie most likely to be realized with trial 01 post-trial fauuctious. The advantages of ielyinig
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125 rat a aista judge aie d1iinisjhd, however, by the riSk of confusion betwee the odina'y

126 IIlagistrate judge iole a1 d maste duties, particularly with i espect to p et, ial fu1tctiOrls coT1u l l l u lil l y

1 2 7 pe i f o r11ed by iiiagistrate judges as ilmagistate judges. There is no apparent reason to appoint a

128 magistrate judge to perform as master duties that could be performed in the role of magistrate judge.

129 ThPe sittatio.. nfi.t seem.* diierent as to trial functions. ad a tactio.s not exreC

130 t'ated. Party consent is required for trial before a magistrate judge, moreover, and

131 this requirement should not be undercut by resort to Rule 53 unless specifically authorized by statute;

132 see 42 U.S.C. § 2000e-5(f)(5). Subdivision ( i) 1equiies that appointlllment of a iagistrate judge as

133 iiiaste bejust;fed by dyecet i ot ll a l ciicuiistaices. These matters are not addressed by Rule 53. The

134 only reference to magistrate judges is made in Rule 53(h)(4). which carries forward the provision that

135 a magistrate judge is not eligible for compensation for service as a master.

136 A COUl t confiontcjd with an actiou that calls for j u d ic i a l attentioui beyonid tle cou t's ow

1 3 7 ieso u uicestiiay request aoigllnent of a distiictjudgei - iiiagistiatjudg fiuoi atiutlhei dist1 ict. This

13 8 o hvwevei, does not limit the authoi ity sp aepuint a spccial iiastel, the search foi ajudge

139 id ut b ed by seeking an assignnllt from outside the district.

140 Despite the advantages of relying ondist ictjudges and imagist atcjudges to discda gcjudicial

14 1 dutics, tlhe o as i i iiay arise for appoinltllmenit of a nunj udicial officer a s pietdial iMaster. Absent

142 party colsent, the iiiust mosuinio t justifications will be the need for timie ul expetl skills that cannot

143 be supplied by an available iagisti ate j udge. Ar illustratioui of the need foi tine is plo vided by

144 discovery tasks that equi- review of nntleluus doculllellts, o, perhaps s, vision of depositions

145 at distanit places. Post-trial accounting cho1 es are aiothe. fanfliiar example of time- WcI

146 that requiles little judicial expeienc. ExpeLrt l with the subject-matte of specialized

147 litigation miay be imp -ast in c in which a distict judg r latl at dge could devote the

148 requined tiinte. At tinies the 1eed fo1 s p eci a l knowledge ol expeiiece miay be best served by

149 apuinltlulllt of ani expet 
v vwho is not a lawyel. In laige-sca Cases, it tay be appolliat to apit

150 a twah oflati sho possess both legal and otler skills.

151 Pretrial Masters. The appointment of masters to participate in pretrial proceedings has developed

152 extensively over the last two decades as some district courts have felt the need for additional help in

153 managing complex litigation. Reflections of the piactice are found in such cases as Bw-fingt No.

154 R.R. v. Dept. of Revenue, 934 F. 2d 1064 (9th Cei. 1991), aiid I, te A1 1WcO, 770 F.2d 103 (Sth Cii.

155 1985). This practice is not well regulated by present Rule 53, which focuses on masters as trial

156 participants. A carefful study has mnade a con.llvillclg case that tle u se of iiastels to s

157 discover y was colside cd and explicitly r jected im fi amiiilg Rle 53. SeeB Bzil, Rtfet?7 igDisC viey

158 Tasks to Special Masters: Is Rule 53 a Soun-cc o f A u thority a Id R estr ictio s?' 1983 ABF Researclh

159 Joutrnal 1-437 Rule 53 is amended to confirm the authority to appoint - and to regulate the use of

16 - pretrial masters.

16 1 A Ppretrial masters should be appointed only when the need is clearneeded. Tle -parties

162 sllold iiut be ligltly su bjected to tlhe p otent i a l delay amid expelse of delegatimig pIIetial Niiatiuois to

163 aplretial maste. OlEdiiamily publicjudicial officei ssluld dihcltaige publicjudicial finctions. Direct

164 judicial performance ofjudicial functions may be particularly important in cases that involve important

165 public issues or many parties. Appointmlienit of a mimaster iss dilutionm of j u d i c i a l con1 trol, loss of

166 famniliarity With imnpurtant develodup lsets i a c amid duplication of effort-. At the extreme, a broad

167 delegation of pretrial responsibility as well as a delegation of trial responsibilities can run afoul of
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168 Article III. See Statble v. ifbrob, JILe., 977 F.2d 690 (bst Cei. 1992); I re Bituminouis Coal

16 9 Operator s'Aspa., 949 F.2d 1165 (D.CCr. 1991), B£-fi??gtoYI No. R.I. v. Dept. f ievenue, 934 F.2d

170 1064 (9t11 Ci . 1991). Thi risk of incleased delay an1d exVpense is offset, howeve, by the pussibility

171 that a master can bring to pRetrial tasks tinie, talent, and flexible procedures that cannot be provided

172 by judicial offiLces. Appopiltitet of a niastekis justified wiuni a iiasc is likely to substwatially

173 advance the Rule 1 goals of achieving the just, speedy, and econLolnfical deterlminlatioll of litigation.

174 Despite the need for caution, the demands of complex litigation may present needs that can

175 be addressed only with appointment ofa special master. Some cases may require more attention than
176 a judge can devote while attending to the needs of other cases, and the most demanding cases may
177 require more than the ful time of a singlejudicial officer. Other eases may call for expert knowledge
178 in a particular subject. The entrenched and legitimate concern that appointment of a special master
179 may engender delay and added expense must be balanced against recognition that an appropriate
180 appointment can reduce cost and delay. Recognition ofthe essential help that a master can provide
181 is reflected in the wide variety of responsibilities that have been assigned to pretrial masters.
182 Settlement masters are used to mediate or otherwise facilitate settlement. Masters are used to
18 3 supervise discovery, particularly when the parties have been unable to manage discovery as they
184 should or when it is necessary to dea with claims that thousands of documents are protected by

185 privilege, work-product, or protective order. In special circumstances, a master may be asked to

18 6 conduct preliminary pretrial conferences; a pretrial conference directed to shaping the trial should be
187 conducted by the officer who will preside at the trial. Masters may be used to hear and either decide
188 or make recommendations on pretrial motions. More general pretrial management duties may be
189 assigned as well. With the cooperation ofthe courts involved, a special master evenmay prove useful
190 in coordinating the progress of parallel litigation.

191 A master also may be appointed to address matters that blur the divide between pretrial and
192 trial functions. The court's responsibility to interpret patent claims as a matter of law, for example,
193 may be greatly assisted by appointing a master who has expert knowledge of the field in which the
194 patent operates. Determination of foreign law may present comparable difficulties. The decision
195 whether to appoint a master to address such matters is governed by subdivision (a)(l)(C), not the
19 6 trial-master provisions of subdivision (a)(1)B).

197 The power to appoint a special master to perform pretrial tunctions does not preempt the field
198 of alternate dispute resolution under "court-annexed procedures. A mediator or arbitrator, for

19 9 example, may be appointed under local alternate-dispute resolution procedures without reliance on
200 Rule 53,

201 Post-Trial Masters. Courts have come to rely extensive on masters to assist in framing and

202 enforcing complex decrees, partictulally ill institutional nefo'irm litigation. Current Present Rule 53

203 does not directly address this practice. Amended Rule 53 authorizes appointment of post-trial
204 masters for these and similar purposes. The constraint of subdivision (a)(1)(C) limits this practice

2 0 5 to cases in which the master's duties cannot be performed effectively and in a timely fashion by an

2 0 6 available district judge or magistrate judge of the district.

207 It i0 difflcult tu tw~att ihveuphn postAtrl d$Aastcr ykactioe- tntw) tt _escuit t

208 "eAxcctiflal conditott; r;e4i2rtemnt of0&rigal Rule a3-b) f&r trial rnasters in tonoury cAM,; -T-h

2 0 9 tasks of frantintg &a &±ftio1 irltg a iutictifot m~ay be less inpotaatL taht the liability decisimn a" a
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210 mrattv: ofabstLact prixnciple, biii maiy be even: moref irnpoitwft ... jPaL'dl Rex hed d dceer

211 mi~d its pe ation in&ceJ, Oft= Providc tlm Imost- 
t i _6 l

4
A i t Id fi rtit rio of hffi tigf rweco d afld

212 elfo14ceJ4 et roat telhance, nanwwer i' ofol p~lc4e oil the discretioa of the trWa jtlJ;& il those

213 uIattlS unihn nu dIC iiijl tSiC of d1eCt jaicial Lw lwcifl. ExpeIiCewwth id- and late

214 tvent;fith centuxj instituticiuia refonin itiption, howe ef aL c 1 V1~jd tdiaiy tfxal-fritlse WMh

215 appclak cotsuj that Incutua dktn* arv, indispewvxik. fln Th uk t-dues-st n attemipt tu, captW$ C.thcm

216 _Cniiiftg in a fccma. Reliance on a master is inappropriate when responding to

217 such routine matters as contempt of a simple decree, see Apex Fvunain Sales, Inc. v. Kk;i1 feld, 818

2 18 F.2d 1089, 1096-1097 (3d Cii. 1987). Reliance on a master is appropriate when a complex decree

219 requires complex policing, particularly when a party has proved resistant or intransigent. This

220 practice has been recognized by the Supreme Court, see Local 28, Sheet Metal Workers' Internat.

221 Assn. v. EEOC, 478 U.S. 421, 481-482 (1986). 1unong the niiany appellate decisions- a'l I)n)

222 Pear~son,) 990 r.2d 653 (1st eit. 1993); Wffilams P. Lawie, 85 i F.2dt 867 Y7l Cy L1 f. 11988"); Pyk/JufL1 v.

223 Alu&,G 828 1.2 : 53-6 (thCl.187;I) AMIae, 27ne., 7-70U U-T2d 103 8L1 i 1985-); I.alde&Y7.a).

2 24 V. Penn).Jurst Stat Sefool I Ios., 6 12, IF. 2-d 8, 1 i1 -1 112 (3),d CR.e97) ree v. Hrwvlan&B" Uld o

2 25 Educ., 607 F.2d 737 (6tllCl. 99;CayWV 1~ I~~a~. V0 .2 , 244-24 5 (5LTthl C; . 1979).

226 The master's role in enforcement may extend to investigation in ways that are quite unlike the

227 traditional role of judicial officers in an adversary system. The niIastet in thVe PeIew case, for

228 exaaliple, was appointed by the cOUt IO its uvI rinution to gathln infolfirationl about the operation,

229 amd efficacy of a consent decrlc that had becnl in effec for MMally twVY ty yeai . A dasIL exalmpj!lV

23 0 of the neVd fbr - and limits oni-si - pngmV~H mvVigativ pvvveis is provided in Ruiz v. 6Eatl, 679

231 F.2d 1115, 1159-1163, 1170-1171 (5th Cii. 1982), lt. denied, 460U.S. 1042 (1983).

232 Other dutics that iiiay be assigned to a post-ti ial mastem ay include such tasks as a nmiistetvial

233 aCOUIIt;1g 01' adnlinlisti atiii of an1 awai d Lu LultUwIk lainlalts. Still =tlm1 d ut ics will be id'e tificd

234 as well, and tVe iange of anomupMatv d iiay lbe exteded with the pa tivs' consent.

235 It may plove desiiablc to appoint as post-trial mnaste a person whuo as s4 rve d in the same

236 case as a pdnal Oi tial nastei. Inftiiate fainiliaiity with the casc may elpble Lhe mast to act mnuch

237 IHoie quickly a nd nm5U suivly. ThI idlls requied by posy - tm ial tasks, liowevei, may be significantly

238 diffic ent fiunri the skills i equired for earlier tasks. ThMC diff liay outweigh the advantages of

239 faimiliaiity. In particularly complex litigation, the ranlg of Iquii ed A-lls may gr so geat that it is

240 bettem Lu aypumt twu or eve muIoe poisonls. ThVe slhc vuluml of Wuik alsu May favol the

241 appoinltmieIlt of 1'1ore thanLe perI puon. The additional pV, H mon-ay be appuited as co-equal inaste s,

242 as aPPocIatV IIlastVI Ol ina steins lesVI role - oIIV Coitiiiii lab- l islIJolitLU

243 EXPART WITNESS OVERLAP± This rale does not address the difficulties that arise when a single

244 person is appointed to perform overlapping roles as master and as court-appointed expert witness

245 underEvidenceRule 706. To be effective, a court-appointed expertwitnessma-yneed court-enforced

246 powets of inquiry that resemble the powers of a pretrial or post-trial master. Beyond some uncertain

247 level of power, there must be a separate appointmentas a mTaster. Even with a separate appointment,

248 the combination of roles can easily contise and vitiate both functions. An expert witness must testify

249 and be cross-examined in court. A master, functioning as master, is not subject to examination and

2 5 0 cross-examination. Undue weight maybe given the advice of a master who provides the equivalent

251 of testimonly outside the open.judicial testing of examination and cross-examination. A master who

252 testifies and is cross-examined as witness moves far outside the role of ordinary judicial officer.
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253 Present experience is insufficient to justify more than cautious experimentation with combined

254 finctions. Whatever combination of functions is involved, the Rule 53(aXl)(B) limit that confines

255 trial naSters to issues to be decided by the court does not apply to a person who also is appointed

256 as an expert witness under Evidence Rule 706.

257 SUBDIVISION (a)(2), (3), AND (4).

258 Masters are subject to the Code of Conduct for United States Judges, with exceptions spelled

259 out in the Code. Special care must be taken to ensure that there is no actual or apparent conflict of

260 interest involving a master. The standard of disqualification is established by 28 U.S.C. § 45 5. The

261 affidavit required by Rule 53(b)(4)(A) provides an important source of information about possible

262 grounds for disqualification, but careful inquiry should be made at the time of making the initial

2 6 3 appointment. The disqualification standards established by § 455 are strict. Because a master is not

264 a public judicial officer, it may be appropriate to permit the parties to consent to appointment of a

265 particular person as master in circumstances that would require disqualification ofajudge. Thejudge

266 must be careful to ensure that no party feels any pressure to consent, but with such assurances - and

267 with the judge's own determination that there is no troubling conflict of interests or disquieting

268 appearance of impropriety - consent may justify an otherwise barred appointment.

2 6 9 The rule prohibits a lawyer-master from appearing before the appointing judge as a lawyer

270 during the period of the appointment. The rule does not address the question whether other members

271 of the same firm are barred from appearing before the appointing judge. leaving that question to the

272 discretion of the appointing judge. Other conflicts are not erruamtated, but also must be avoided.

273 F01 example jl , a lawvvye-m.aste, Imay be involved in other litiga tio n that involves palties, intetests, or

274 lawyCIs finns, engaged in the piescnt a .ion A lawyei or nonlawye1 may be conunitted to

275 intellectual, social, Um political positions that are affected by the case.

276 SUBDIVISION (b)

277 The order appointing a pretrial master is vitally important in informing the master and the

278 parties about the nature and extent of the master's duties and authority. Care must be taken to make

279 the order as precise as possible. The parties must be given notice and opportunity to be heard on the

2 8 0 question whether a master should be appointed and on the terms of the appointment. To the extent

281 possible, the notice should describe the master's proposed duties, time to complete the duties,

282 standards of review, and compensation. Often it will be useful to engage the parties in the process

2 83 of identifying the master, inviting nominations, and reviewing potential candidates. Party involvement

284 may be particularly useful if a pretrial master is expected to promote settlement.

285 Pi esent Rule 53 1eflects historic concetn, that appoinmtmnenmt of a maste' imay lengthen, not

2 8 6 educe, the ti innc 1 eq d to leach judgmnenmt. Rule 53(d)(1) ditects the inaste, to p 0oceed with a ll

2 8 7 rea so nma b k diligeno, and ecognizeb the 1iglt of a paity to ,mmove fbo an orde, d i ec t in g the mastek to

288 speed the ptoucedings and imiake the tepoit. Today, a niasfte should be appointed only vlhen the

289 -ppOnmtin~nt is calculated to speed ultiiiate disposition of the actio n . New Rate 53(b)(2) remnfinds

2 9 0 pOU4 an d a ties of the histuric colce. n s11 by iequit ing that the appointing- 0ode, di ect the master to

291 pi oceed with all easomable diligerae.

292 Rule 53(b)(2) also requires precise designation of the master's duties and authority. There

293 should be no doubt among the master and parties as to the tasks to be performed and the allocation
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294 of powers betweenmaster and courtto ensure performance. Clear identification of any investigating

295 or enforcement duties is particularly important. Clear delineation of topics for any reports or

296 recommendations is also an important part of this process. And fit also is important to protect against

297 delay by establishing a time schedule for performing the assigned duties. Early designation of the

298 procedure for fixing the master's compensation also may provide useful guidance to the parties. And

299 nric,1ce iiay show the va lu e of desctibin spec ifi c ancillaty powers that have proV.d useful iII

300 cai ying out tool 1 generally described dJties.

301 Ex parte communications between a master and the court present troubling questions. Often

302 Ordinarily the order should prohibit such communications apart from administrative matters, assuring

303 that the parties know where authority is lodged at each step of the proceedings. Prohibiting ex parte

304 communications between master and court also can enhance the role of a settlement master by

305 assuring the parties that settlement can be fostered by confidential revelations that will not be shared

306 with the court. Yet there may be circumstances in which the master's role is enhanced by the

307 opportunity for ex parte communications with the court. A master assigned to help coordinate

308 multiple proceedings, for example, may benefit from off-the-record exchanges with the court about

309 logistical matters. The rule does not directly regulate these matters. It requires only that the court

310 find good cause and address the topic in the order of appointment.

311 Similarly difficult questions surround ex parte communications between a master and the

312 parties. Ex parte communications may be essential in seeking to advance settlement. Ex parte

313 communications also may prove useful in other settings, as with in camera review of documents to

314 resolve privilege questions. In most settings, however, ex parte communications with the parties

315 should be discouraged or prohibited. The rule does not provide direct guidance, but does requires

316 that the court address the topic in the order of appointment.

317 Subdivision (b)(2)(C) provides that the appointment order must state the nature of the

318 materials to be preserved as the record of the master's activities, and (b)(2)(D) requires that the order

319 state the method of filing the record. It is not feasible to prescribe the nature of the record without

320 regard to the nature of the master's duties. The records appropriate to discovery duties may be

321 different from those appropriate to encouraging settlement, investigating possible violations of a

322 complex decree, or making recommendations for trial findings. In some circumstances it may be

323 appropriate for a party to file materials directly with the court as provided by Rule 5(e), but in many

324 circumstances filing with the court may be inappropriate. Confidentiality is vitally important with

325 respect to many materials that may properly be considered by a master. Materials in the record can

326 be transmitted to the court, and filed, in connection with review of a master's order, report, or

327 recommendations under subdivision (f) and (g). Independently of review proceedings, the court may

328 direct filing of any materials that it wishes to make part of the public record.

329 In setting the procedure for fixing the master's compensation, it is useful at the outset to

330 establish specific guidelines to control total expense. The Of der of a p p uo in t mi ieni t should state thie basis,

3 31 t3 i tis, a n d pi oc foe fixing rfo -atiun. Wl 1 i thWen is all appare'nt danger that the expense

332 Iilay prve UnjU~stifiably ~budensvnt to a palty of dispioportionate to the needs of the case, it also

333 miay help to provide foL a n expected total budget and for tegu la 1 Iepufts on epuHrulativc Ofp!nss.

334 The court has power under subdivision (h) to change the basis and terms for determining

335 compensation, but should tecogniiz the tisk of unfair surpis after notice to the parties.
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336 The provision in Rule 53(b)(3) for amending the order of appointment is as important as the

337 provisions for the initial order. New oporatfiuties for usefa l assignme1ts ,nlay emietge as the pI etrial

338 poe t 1ifoids, 01 even it! latex stages of the litigation. Con1verely, ex. i iiay shoW th a t an

339 initial assignm1ent was too bi oad or ainbitious, and should be limited ot Ievoked. It even may happvie

340 that the fir st imastet is ill to t h e case and should be eplaced. Anything that could be done in

341 the initial order can be done by amendment. [The hearing requirement can be satisfied by an

342 opportunity to make written submissions unless special circumstances require live testimony.]

343 Subdivision (b)(4) permits entry of the order appointing a master only after describes-the
344 effctive date of a asteki's appointnimet. Thle a ppo i l t l l lmen t Cannot take efect Luntil the master has

345 filed an affidavit disclosing whether there is any ground for disqualification under 28 U. S.C. § 455.

346 If the affidavit discloses a possible ground for disqualification, the order can enter appointment can

347 take-effect only if the court determines that there is no ground for disqualification or if the parties,

348 knowing of the ground for disqualification, consent with the court's approval to waive the

349 disqualification. The appoit111inlt n t der mus t also provide an efective date, which should be set to

3 5 0 follow the fi li1g o f the (b)(4)(A) affidavit.

351 SUBDIVISION (C)

352 Subdivision (c) is a simplification of the provisions scattered throughout present Rule 53 It

353 is intended to provide the broad and flexible authority necessary to discharge the master's

354 responsibilities. The most important delineation of a master's authority and duties is provided by the

355 Rule 53(b) appointing order. It is made clear that the contempt power referred to in present Rule

3 56 53(d)(2) is reserved to the judge, not the master.

357 SUBDIVISION (d)

358 The subdivision (d) provisions for evidentiary hearings are reduced from the extensive

3 59 provisions in current Rule 53. This simplification of the rule is not intended to diminish the authority

360 that may be delegated to a master. Reliance is placed on the broad and general terms of subdivision

361 (c).

362 SUBDIVISION (e)

363 Subdivision (e) provides that a master's order must be filed and entered on the docket. It must

364 be promptly served on the parties, a task ordinarily accomplished by mailing or other means as

365 permitted by Rule 5(b). In some circumstances it may be appropriate to have the clerk's office assist

3 66 the master in mailing the order to the parties.

367 SUBDIVISION (f)

368 Subdivision (f) restates some of the provisions of present Rule 53(e)(1). The report is the

369 master's primary means of communication with the court. The materials to be provided to support

370 review of the report will depend on the nature of the report. The master should provide all portions
371 of the record preserved under Rule 53(b)(2)(C) that the master deems relevant to the report. The

372 parties may designate additional materials from the record, and may seek permission to supplement

373 the record with evidence. The court may direct that additional materials from the record be provided
374 and filed. Given the wide array of tasks that may be assigned to a pretrial master, there may be

375 circumstances that justify sealing a report or review record against public access -a report on
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376 continuing or failed settlement efforts is the most likely example. A post-trial master may be assigned

377 duties in formulating a decree that deserve similar protection. Such circumstances may even justify

378 denying access to the report or review materials by the parties, although this step should be taken

379 only for the most compelling reasons. Sealing is much less likely to be appropriate with respect to

380 a trial master's report.

381 Before formally making an order, report, or recommendations, a master may find it helpful

382 to circulate a draft to the parties for review and comment. The usefulness of this practice depends

383 on the nature of the master's proposed action.

384 A nlastcl may Cealii of Inattes outside the scope of the i efr elnce. Rule 53 does not addus cs

385 thie oution wh1thI - O how -Such -attters nmay plropely be biought to the cuOi t s atteltiOl.

386 Matter s dealing with settlement effob lt, for ex a mpl e, often should not be epi-ofed to the COUd. OtKIM

387 InattCM S Iay dCese Ye diffel clnt treatment. If a iiaSte concludes that somiething should be bi ought to

3 88 the CoUAF's attention, odinal ily thep paUics should be inffoiind 0fthe inaastel's c-onulicat1o

389 SUBDIVISION (g)

390 The provisions of subdivision (g)(1), describing the court's powers to afford a hearing, take

391 evidence, and act on a master's order, report, or recommendations are drawn from present Rule

3 92 53(e)(2), but are not limited, as present Rule 53(e)(2) is limited, to the report of a trial master in a

393 nonjury action.

394 The subdivision (g)(2) time limits for objecting to - or seeking adoption or modification of

395 -a master's order, report, or recommendations, are important. They are not jurisdictional. YFe

3 96 sub0O dilate rule of a iniaste ii1ealns tht aAlthough a court may properly refuse to entertain untimely

397 review proceedings, thereinust bemxn v eto court may excuse the failure to seek timely review. The

398 basic time period is lengthened to 20 days because the present 10-day period may be too short to

399 permit thorough study and response to a complex report dealing with complex litigation. No time

400 limit is set fo- action by the court when Ho palty undettakes to fie objections s1 inove 'or ad o p t io n

4 0 1 Di r 11odificationl of a niastc 's 01de,, empor t, O1 leconny 1endationvs. If no party asks the court to act

402 on a master's report. +the court remains is free to adopt the master's action or to disregard it at any

403 relevant point in the proceedings. If the cOu' t takec no actio.., rn iaterls '- action 1las no effect

404 outside thhen 0ftih- curt's owv Odders an d judgripnt.

405 Subdivision (g)(3) establishes the standards of review for a master's findings of fact or

406 recommended findings of fact. The court must decide the facts de novo unless the parties stipulate.

407 with the court's consent, that the findings will be reviewed for clear error or - with respect to a

408 master appointed on the parties' consent or appointed to address pretrial or post-trial matters - that

409 the findings will be final. [Clear-error review is more likely to be appropriate with respect to findings

410 that do not go to the merits of the underlying claims or defenses. A finding of the facts bearing on

411 a privilege objection to a discovery request would be one of many examples.l

412 a v er ion JV Subdivision (g)(3) prlovides seVe1 al alter native standards fo r Ieview of a mlaster's5

413 fact fi 11di 11gs or reconmmmenmdations for f act fin 1dings, but the court immust decide de novo all fact i-sues

414 unless the o, de, o f appoin tm elnt piovides a cle a-erroi standard ofeview ot the patties stipulate with

415 the c o u tit' s consenlt that the inaster's flndips will be final. Thl dete1 iniation, wl~dlk to establish

416 a cleat-eiro, standard of review omdinanilmy should be made at the timne of the initial order of
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417 appoititmlnt. AMt 1oug1 h tlhe oI der may be alvemded to establish this Stanmdawd at any time after niotice

418 to tie parties umide Rule 53(b)(3), such aim anenmdmetit shold be mmmade only with tlhe coenit of the

419 parties or fb~ compldling easmls. The pa ti e lay on tlhe efpdetatio f noovo detenniunatio
420 by the COuIt hi cotiductitig pi oceedhigs before the master. If a dueane-rmu stanmdard of review is se
421 by tlhe u de of appu oini tm et i , application of tle statidard will be an mialleable ini this coUtext as it ir i

422 Rule 52; in applying tlhe keae-emi standaid, imueover, tlhe cort may take account ofthe fact thlat

423 tle telationship betwec a court anid a aste is nut thme saimme as tlke delationship bet wee an appellat
424 coUm t atid a t iapl COuIt. A coUtmt may not a ccor d the iaste '5 finlding Um tecOmlendatiMnS greater

425 weiglht than dueam-error evmew y mpermits without tlhe consent of the parties; leat-eor review nmarks

426 tle outem limit of appromptiate defetetice to a miaste. Paties wlo wisl to expedite poceedings,

427 however, may - with tlhe COUIrt' S n -stipulate that the nmasteL 's findinigs will be fitmal.

428 in chousim between de novo wid dear- the court should heed t2e distinction
429 between trial atid the othe C duties th1at ma be assitmed to a master Pi esent Rule 5 3 ((2 establishe

430 a 2ea-eirg, sta2idaid of teview fbi a- iPaster s findilgSof1fact1iaiiacti1ntobetiiedwitllottait f.

431 Th-e SC'reme eit h1ever, has made it leal thdt tle jtdge. not a master. shotld be re1le sib1

432 fbl deciditm the facts that beat ot liablit. If ext, a to be m ade. thev can l e
433 iti thle mlost extiaordinlaiv ch-inillstameos. Err A u v.IoeLeathm- Co ........................... 352 U.S. 249 (195.
434 Decisions bv several cots 7of apmeais suggest that Ai ticle III mavrohib i Ar ticle III judge from
435 SUI ienderig tlle At icle HI temonsibilitv to decide ultimate isst1es of liabilit bv 1iiti o

436 a 1aste c standad. See U.S. v . f . l47 .3d 935. 9
437 (D.e.eit.1998: Stauble v. fV7r-obM.e -I 977 F.2d 690 (6 st eir.2\ 9h I 1le 1itui\7 ilous Coal

438 Ope-ato-s' Assn, 949 F.2d llG5 (h.C.C i' 99 lll )tI1 N-the .1 . v. DepT. t of
TI (VIA -' I2 1f1 /^ 1 IV 1C I1 \ 7 TI C' O1T ' oo 1f1_ (,sl T' 1C 7 _ A

439 lcev -34e FJ1. 3d 1O649the11ir.199H, hi Ye U.S.. SO16F.2d 10OJ (6theLit.f98)-Im;7~A77/co. 17jU

440 770 F.2d 1 03. 105 (8their. 1985). -Howveye 1heV tideI Hfcitestio isaltilateiv resolvedt 1e-verv
441 pi-esence of sabstatitial 2ticle II doubts Peirs heavilv in favo. of de n o. fact deter m1iPationP. An
442 oblintion to decide fa de tovo, to the extent that it 1evails cidinarilv defeat1 5 a
443 Pefenir ttial iiaster. The 1 esult is more likelv to add dela. and expeIse, an
444 to di2inish tlle qualitv of tl.e ultimate decision, than to enhance t e proces.

445 Akclear-eiiorstaridardofreviev nav be iti setti2s ouPtsitde the t1ial of liability
446 iSSUeS. A m.aster arvoitted to iPvestisate comoliance with a de Pee, fb, exarole, mav mak
447 lecommetdations that are better tested bv the Ptv for fullPatd foal
448 its to the com t. elea- m av be antronriate with espect to more rotitt1
449 Patters of case administ. tA t may for exale. direct a1plicatio Pof a clear2er orstandard
450 t aaste,'s deter*ilations as to comlimice with discovery oiders

451 Vuresim u Subdivision (g)(3) pIuovides statidards for review of a mmaster's ffiidizgs or
452 tecommmetidationms lbm f adc findings. Thue stmuctume is adapted frion the systeumi established by 28

453 U.S.C. § 636(b)(1) fbm me view of the deciskiuii m mimimimendationis of a mimagisttate judge.
454 Substanmtive fat issues ame to be decided de nmovo by thue coUt unkless the aide, of appoiiitimienit
455 establishes a cleare-u oi Stalidard of i eview u tlhe parties stipulate with tile cuUof t'5 cuuiseit that the
456 maSter 'S finditigs will be final. Non-substaitive fact inutes - me exaammple would be dete minimations

457 with respect to discovermy comduct - ae to ble eviewed only foI clear enoi unless tue ordei ofu
458 appuiitimiumit pimovidesb fl de nuvor Iuview, thec COUI l . u ive uvidetice anid decides tle facts de nmovm
459 O. the padties stipulate with the couit's conisenit that the mnastet's finidingS will be final. The
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460 determiinationl whether to establish a differen1 t sta1 dard of Review in the orde, of appointlment

4 6 1 oidinaarily should be niade at the time of thle i;itial oude. Altlhoughl th le ouder miiay be ainenided to

462 depa, t fio0 n the p esumptive standard at arty time afteI notice to thre parties uande Rule 53(b)(3), suel

463 an amnendmenct slhould be made ounly wvith t 1e conscent of the pad ties or fo conpillng easonl. TThe

464 rlti iay ony u tl aiticiatd sta ndat d of .eview in co ductilg pi Oceedings befo. e tle astr

465 \Vlhe 11 a clkai-erLll standaid of ieview applies, application oftle standald will be as n1aleabe in this

466 cotixt as it i niRule 52, i;applyingthe iclcai-eiii standald, iio eove, the COUI t iay takec acuount

467 of t11e f a ct that the ielatioshlip betweeni a court and a aster is t tthe saiiec as the relatiolnsip

468 betweeni an appellate court and a tiial cour. A couat may niot accomd thle miastei's findinlgs o

469 Iccomm.endationms greate. weighlt thanclea. -er.ro r .viuw pulmnits witlhout tlue consent of the parlies;

470 cleai-enor *eview v mamks the outer limit of appropiiate defereiuc to a nmaster Patties who wish to

471 expcdite proceedings, houwever, immay - with the CUlt's uu.u.t -stiptulate that the master's

472 findingS will be final.

473 Absenmt conlsent of tle pa. ties, questions of law cannlmot be delegated for fiuial i esolutiom1 by a

474 miaster As with matters of fact, a party stipulation can make the master's disposition of legal

475 questions final only if the master was appointed on the parties' consent or appointed to address

476 pretrial or post-trial matters and the court consents to the stipulation.

477 Apart from factual and legal questions, masters often make determinations that, when made

478 by a trial court, would be treated as matters of procedural discretion. The court may set a standard

479 for review of such matters in the order of appointment, and may amend the order to establish the

480 standard. If no standard is set by the original or amended order appointing the master, review of

481 procedural matters is for an abuse of discretion. The abuas-of-discretio" standard is as dependeunt

482 un the specific type of puocedural issue i;volved in this setti;i .as i .ai.y uth. In addition, t~he

483 subordinate role of the master means that the trial court's review for abuse of discretion is much may

484 be more searching than the review that an appellate court makes of a trial court. A tr.al judge whlo

485 bCIiCVCS that a miiaster has erred has amiple authoity to correct thue e r.

486 [If subdivision (g)(5) is not adopted, the Comm;tte Not e would say. No standad of .view

487 iS set fo. ruli ng s o n puocedural mattes. The cOuit miay set standaids of *eview in thle osde

488 appitil the nmaster, see Rule 53(b)(2)(D), ou mliay face the issue only whe n it arises. If a standard

489 is nut set in thue olde appointing the aste, a paty seeking viw ay ask the court to state the

490 standamd of review before framinig the a, gumuents un iview.]

491 SUBDIVSION (h)

492 The need to pay compensation is a substantial reason for care in appointing private persons

493 as masters. The burdenmo n the parties can be reduced to some exteunt b y recoglmiz the public

494 SI rvice elernuet iftlh mi.asteu's offic. One cou. thas ndor sud the sugnystiut that anr attumnuy-iaste

495 slotuld be counpnsated at a.ate ofabout Ialf that eamiuedby plivate attouiimys in i ernmiucmial mnattem.

496 See Reed v. CBvelwiJ . of Edc., 607 F.2d 737, 746 (Gtl eir 1979) But even a discounteud

497 public-se. vice *ate can imipose subStaiftial bui dens.

498 Payment of the master's fees must be allocated among the parties and any property or subject-

499 matter within the court's control. Many factous, too nunleours to uenlierate, may affect the

5 00 allocation. The amount in controversy and the means of the parties may provide some guidance in

501 making the allocation, although it is likely to be trore imipoutant in the initial decision whuethe to
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502 aI;1.t a inastci and letj to set expene limt at thl :utIt. Tl it s of the pa ties also may

503 be co1.sidered, and may be particularly irrqortawnt if tlee -is a i tarked imbalan~e of esources.

504 Although tlHecd iS aiik that a iatkm may feel souihow bnkeldn to- a wIllt iduvved party who pays

505 a Irmajul p tionl of thc fes, there aMT evem gmleate-isks of u-mfaiaiiss amid strategic tlrar.ipulationi if

506 costs Cali be i an utp agaimst a pa ty wo ca ill atfo, d to pay. The nature of the dispute also may be

507 important - parties pursuing matters of public interest, for example, may deserve special protection.

508 A party whose unreasonable behavior has occasioned the need to appoint a master, on the other hand,

509 may properly be charged all or a major portion of the master's fees. It may be proper to revise an

510 interim allocation after decision on the merits. The revision need not await a decision that is final for

511 purposes of appeal, but may be made to reflect disposition of a substantial portion of the case.

512 The basis and terms for fixing compensation should be stated in the order of appointment.

513 The court retains power to alter the initial basis and terms, after notice and an opportunity to be

514 heard, but should protect the parties against unfair surprise.

515 SUBDIVISION (4

516 T9hI subdivisio. caa .ir fo wam dp ,esent Rule 53(f). It is gian d, h) weve, to enmphasizc tlhat

517 a nmagistaktcjudg eshouldbe appvintd as a n,,aste, otily wlteii justificdpbyexcetioltal C~l-----..taisces

518 Oidinarily a - nagistdjudgc Th~old --- t be appointed as a mmaster to discharge duti t ha t co be

519 discharged iln the capacity of nmagistmatcjudgc. 28 U S.C. § 36(b)(2) provides for designm ati on. of a

520 magistrate judg to servc as a secil Satm pusuant to tche Fedal Rkues o CivilPrcdud Tli

521 peov ter was adoptvd bJo1e lakc statutCs that expalded the dutic trat a triagistratc judgc mimay

522 pemfou mn as mmmagistm ak judg. Subdiviimon (i) I eco Zi. tlhis expanmsio.l, amid i 111 k1cle1 1tS the LtatulumY

523 at pump to havcU mmm agistratc judges fumioim a s m.agistmatc judge" MM authmiLed by § 636.

524 Specific pmovisiouns ini ate statutes that authm iz tlhc appuoinmtment of a nr.agistiate judgc as special

525 mnastev, howeve., may be i n ,lentettit ati tcamnpk is providedby 42 U.S.C

526 § 2000c-5(f)(5). See the discussion in subdivision- (a). Iecause the mmagistiatk judgc e a

527 judicial officet, the par ties cannot comscmmt to waivc disqualificationm uanl 28 U. S.C. § 455 in the waaY

528 that Rule 53(a)(2) pe1r1mits with respcct to a mmmaster who is 11Ot a judiial officer.
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1 COMMITTEE NOTE (Minus all suggested deletions)

1 Rule 53 is revised extensively to reflect changing practices in using masters. From the

2 beginning in 1938, Rule 53 focused primarily on special masters who perform trial functions. Since

3 then, however, courts have gained experience with masters appointed to perform a variety of pretrial

4 and post-trial functions. See Willging, Hooper, Leary, Miletich, Reagan, & Shapard, Special

5 Masters' Incidence and Activity (FJC 2000). This revised Rule 53 recognizes that in appropriate

6 circumstances masters may properly be appointed to perform these functions and regulates such

7 appointments. Rule 53 continues to address trial masters as well, but permits appointment of a trial

8 master in an action to be tried to a jury only if the parties consent. The new rule clarifies the

9 provisions that govern the appointment and function of masters for all purposes. Rule 53(g) also

10 changes the standard of review for a master's findings of fact. The core of the original Rule 53

11 remains, including its prescription that appointment of a master must be the exception and not the

12 rule.

13 SUBDIVISION (a)(1)

14 District judges bear primary responsibility for the work of their courts. A master should be

15 appointed only in restricted circumstances. Subdivision (a)(1) describes three different standards,

16 relating to appointments by consent of the parties, appointments for trial duties, and appointments

17 for pretrial or post-trial duties.

18 CONSENT MASTERS. Subparagraph (a)(1)(A) authorizes appointment of a master with the parties'

19 consent. Party consent does not require that the court make the appointment; the court retains

2 0 unfettered discretion to refuse appointment.

21 TRIAL MASTERS. Use of masters for the core functions of trial has been progressively limited.

22 These limits are reflected in the provisions of subparagraph (a)(1)(B) that restrict appointments to

23 exercise trial functions. The Supreme Court gave clear direction to this trend in La Buy v. Howes

2 4 Leather Co., 352 U. S. 249 (1957); earlier roots are sketched in Los Angeles Brush Mfg. Corp. v.

25 James, 272 U.S. 701 (1927). As to nonjury trials, this trend has developed through elaboration of

26 the "exceptional condition" requirement in present Rule 53(b). This phrase is retained, and will

27 continue to have the same force as it has developed. Although the provision that a reference "shall

28 be the exception and not the rule" is deleted, its meaning is embraced for this setting by the

2 9 exceptional condition requirement.

30 The use of a trial master without party consent is abolished as to matters to be decided by a

31 jury unless a statute provides for this practice. Present Rule 5 3(b) authorizes appointment of a master

32 in a jury case.

3 3 Abolition of the direct power to appoint a trial master in a jury case leaves the way free to

34 appoint a trial master with the consent of all parties. In no circumstance may a master be appointed

35 to preside at a jury trial.

36 The central function of a trial master is to preside over an evidentiary hearing on the merits

37 of the claims or defenses in the action. This function distinguishes the trial master from most

38 functions of pretrial and post-trial masters. If any master is to be used for such matters as a
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3 9 preliminary injunction hearing or a determination of complex damages issues, for example, the master

40 should be a trial master. The line, however, is not distinct. A pretrial master might well conduct an

41 evidentiary hearing on a discovery dispute, and a post-trial master might conduct evidentiary hearings

42 on questions of compliance.

43 Rule 53 has long provided authority to report the evidence without recommendations in

44 nonjury trials. This authority is omitted from Rule 53(a)(1)(B). In special circumstances a master

45 may be appointed under Rule 53(a)(1)(A) or (C) to take evidence and report without

46 recommendations.

47 For nonjury cases, a master also may be appointed to assist the court in discharging trial duties

48 other than conducting an evidentiary hearing.

49 PRETRIAL AND POST-TRIAL MASTERS. Subparagraph (a)( 1 )(C) authorizes appointment of a master

50 to address pretrial or post-trial matters. Appointment is limited to matters that cannot be addressed

51 effectively and in a timely fashion by an available district judge or magistrate judge of the district.

5 2 A master's pretrial or post-trial duties may include matters that could be addressed by a judge, such

53 as reviewing discovery documents for privilege, or duties that might not be suitable for a judge.

54 Some forms of settlement negotiations, investigations, or administration of an organization are

55 familiar examples of duties that a judge might not feel free to undertake

5 6 Magistrate Judges. Particular attention should be paid to the prospect that a magistrate judge may

57 be available for special assignments. United States magistrate judges are authorized by statute to

58 perform many pretrial functions in civil actions. 28 U.S.C. § 636(b)(1). Ordinarily a district judge

5 9 who delegates these functions should refer them to a magistrate judge acting as magistrate judge.

60 There is statutory authority to appoint a magistrate judge as special master. 28 U.S.C. §

61 636(b)(2). In special circumstances, or when expressly authorized by a statute other than §

62 636(b)(2), it may be appropriate to appoint a magistrate judge as a master when needed to perform

63 functions outside those listed in § 636(b)(1). There is no apparent reason to appoint a magistrate

64 judge to perform as master duties that could be performed in the role of magistrate judge. Party

65 consent is required for trial before a magistrate judge, moreover, and this requirement should not be

6 6 undercut by resortto Rule 53 unless specifically authorized by statute; see 42 U.S.C. § 2000e-5(f)(5).

67 These matters are not addressed by Rule 53. The only reference to magistrate judges is made in Rule

68 53(h)(4), which carries forward the provision that a magistrate judge is not eligible for compensation

69 for service as a master.

70 Pretrial Masters. The appointment of masters to participate in pretrial proceedings has developed

71 extensively over the last two decades as some district courts have felt the need for additional help in

72 managing complex litigation. This practice is not well regulated by present Rule 53, which focuses

73 on masters as trial participants. Rule 53 is amended to confirm the authority to appoint - and to

74 regulate the use of- pretrial masters.

75 A pretrial master should be appointed only when the need is clear. Direct judicial performance

76 of judicial functions may be particularly important in cases that involve important public issues or

77 many parties. At the extreme, a broad delegation of pretrial responsibility as well as a delegation of

78 trial responsibilities can run afoul of Article III.

79 A master also may be appointed to address matters that blur the divide between pretrial and
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8 0 trial functions. The court's responsibility to interpret patent claims as a matter of law, for example,

8 1 may be greatly assisted by appointing a master who has expert knowledge of the field in which the

8 2 patent operates. Determination of foreign law may present comparable difficulties. The decision

83 whether to appoint a master to address such matters is governed by subdivision (a)(1)(C), not the

84 trial-master provisions of subdivision (a)(1)(B).

85 Post-TrialMasters. Courts have come to rely on masters to assist in framing and enforcing complex

86 decrees. Present Rule 53 does not directly address this practice. Amended Rule 53 authorizes

87 appointment of post-trial masters for these and similar purposes. The constraint of subdivision

88 (a)(1)(C) limits this practice to cases in which the master's duties cannot be performed effectively and

89 in a timely fashion by an available district judge or magistrate judge of the district.

90 Reliance on a master is appropriate when a complex decree requires complex policing,

91 particularly when a party has proved resistant or intransigent. This practice has been recognized by

92 the Supreme Court, see Local 28, Sheet Metal Workers' Internat. Assn. v. EEOC, 478 U.S. 421,

93 481-482 (1986). The master's role in enforcement may extend to investigation in ways that are quite

94 unlike the traditional role of judicial officers in an adversary system.

9 5 SUBDIVISION (a)(2), (3), AND (4).

9 6 Masters are subject to the Code of Conduct for United States Judges, with exceptions spelled

9 7 out in the Code. Special care must be taken to ensure that there is no actual or apparent conflict of

9 8 interest involving a master. The standard of disqualification is established by 28 U. S.C. § 455. The

9 9 affidavit required by Rule 53(b)(4)(A) provides an important source of information about possible

100 grounds for disqualification, but careful inquiry should be made at the time of making the initial

101 appointment. The disqualification standards established by § 455 are strict. Because a master is not

102 a public judicial officer, it may be appropriate to permit the parties to consent to appointment of a

10 3 particular person as master in circumstances that would require disqualification ofajudge. The judge

104 must be careful to ensure that no party feels any pressure to consent, but with such assurances - and

105 with the judge's own determination that there is no troubling conflict of interests or disquieting

10 6 appearance of impropriety - consent may justify an otherwise barred appointment.

107 The rule prohibits a lawyer-master from appearing before the appointing judge as a lawyer

108 during the period of the appointment. The rule does not address the question whether other members

109 of the same firm are barred from appearing before the appointing judge, leaving that question to the

110 discretion of the appointing judge.

111 SUBDIVISION (b)

112 The order appointing a pretrial master is vitally important in informing the master and the

113 parties about the nature and extent of the master's duties and authority. Care must be taken to make

114 the order as precise as possible. The parties must be given notice and opportunity to be heard on the

115 question whether a master should be appointed and on the terms of the appointment. To the extent

116 possible, the notice should describe the master's proposed duties, time to complete the duties,

117 standards of review, and compensation. Often it will be useful to engage the parties in the process

118 of identifying the master, inviting nominations, and reviewing potential candidates. Party involvement

119 may be particularly useful if a pretrial master is expected to promote settlement.

120 Rule 53(b)(2) requires precise designation of the master's duties and authority. Clear
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121 identification of any investigating or enforcement duties is particularly important. Clear delineation

122 of topics for any reports or recommendations is also an important part of this process. And it is

123 important to protect against delay by establishing a time schedule for performing the assigned duties.

124 Early designation of the procedure for fixing the master's compensation also may provide useful

125 guidance to the parties.

126 Ex parte communications between a master and the court present troubling questions.

127 Ordinarily the order should prohibit such communications apart from administrative matters, assuring

128 that the parties know where authority is lodged at each step of the proceedings. Yet there may be

129 circumstances in which the master's role is enhanced by the opportunity for ex parte communications

130 with the court. A master assigned to help coordinate multiple proceedings, for example, may benefit

131 from off-the-record exchanges with the court about logistical matters. The rule does not directly

132 regulate these matters. It requires only that the court address the topic in the order of appointment.

133 Similarly difficult questions surround ex parte communications between a master and the

134 parties. Ex parte communications may be essential in seeking to advance settlement. Ex parte

135 communications also may prove useful in other settings, as with in camera review of documents to

136 resolve privilege questions. In most settings, however, ex parte communications with the parties

137 should be discouraged or prohibited The rule requires that the court address the topic in the order

138 of appointment.

139 Subdivision (b)(2)(C) provides that the appointment order must state the nature of the

140 materials to be preserved as the record of the master's activities. It is not feasible to prescribe the

141 nature of the record without regard to the nature of the master's duties. The records appropriate to

142 discovery duties may be different from those appropriate to encouraging settlement, investigating

143 possible violations of a complex decree, or making recommendations for trial findings. In some

144 circumstances it may be appropriate for a party to file materials directly with the court as provided

145 by Rule 5(e), but in many circumstances filing with the court may be inappropriate. Confidentiality

146 is important with respect to many materials that may properly be considered by a master. Materials

147 in the record can be transmitted to the court, and filed, in connection with review of a master's order,

148 report, or recommendations under subdivision (f) and (g). Independently of review proceedings, the

149 court may direct filing of any materials that it wishes to make part of the public record.

150 In setting the procedure for fixing the master's compensation, it is useful at the outset to

151 establish specific guidelines to control total expense. The court has power under subdivision (h) to

152 change the basis and terms for determining compensation after notice to the parties.

153 The provision in Rule 53(b)(3) for amending the order of appointment is as important as the

154 provisions for the initial order. Anything that could be done in the initial order can be done by

155 amendment. [The hearing requirement can be satisfied by an opportunity to make written submissions

156 unless special circumstances require live testimony.]

157 Subdivision (b)(4) permits entry of the order appointing a master only after the master has

158 filed an affidavit disclosing whether there is any ground for disqualification under 28 U.S.C. § 455.

159 If the affidavit discloses a possible ground for disqualification, the order can enter only if the court

160 determines that there is no ground for disqualification or if the parties, knowing of the ground for

161 disqualification, consent with the court's approval to waive the disqualification.
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162 SUBDIVISION (C)

163 Subdivision (c) is a simplification of the provisions scattered throughout present Rule 53. It

164 is intended to provide the broad and flexible authority necessary to discharge the master's

165 responsibilities. The most important delineation of a master's authority and duties is provided by the

166 Rule 53(b) appointing order. It is made clear that the contempt power referred to in present Rule

167 53(d)(2) is reserved to the judge, not the master.

168 SUBDIVISION (d)

169 The subdivision (d) provisions for evidentiary hearings are reduced from the extensive

170 provisions in current Rule 53. This simplification of the rule is not intended to diminish the authority

171 that may be delegated to a master. Reliance is placed on the broad and general terms of subdivision

172 (c).

173 SUBDIVISION (e)

174 Subdivision (e) provides that a master's order must be filed and entered on the docket. It must

175 be promptly served on the parties, a task ordinarily accomplished by mailing or other means as

176 permitted by Rule 5(b). In some circumstances it may be appropriate to have the clerk's office assist

177 the master in mailing the order to the parties.

178 SUBDIVISION (f)

179 Subdivision (f) restates some of the provisions of present Rule 53(e)(1). The report is the

180 master's primary means of communication with the court. The materials to be provided to support

181 review of the report will depend on the nature of the report. The master should provide all portions

182 of the record preserved under Rule 53(b)(2)(C) that the master deems relevant to the report. The

183 parties may designate additional materials from the record, and may seek permission to supplement

184 the record with evidence. The court may direct that additional materials from the record be provided

185 and filed. Given the wide array of tasks that may be assigned to a pretrial master, there may be

186 circumstances that justify sealing a report or review record against public access - a report on

187 continuing or failed settlement efforts is the most likely example. A post-trial master may be assigned

188 duties in formulating a decree that deserve similar protection. Such circumstances may even justify

189 denying access to the report or review materials by the parties, although this step should be taken

190 only for the most compelling reasons. Sealing is much less likely to be appropriate with respect to

191 a trial master's report.

192 Before formally making an order, report, or recommendations, a master may find it helpful

193 to circulate a draft to the parties for review and comment. The usefulness of this practice depends

194 on the nature of the master's proposed action.

195 SUBDIVISION (g)

196 The provisions of subdivision (g)(1), describing the court's powers to afford a hearing, take

197 evidence, and act on a master's order, report, or recommendations are drawn from present Rule

198 53(e)(2), but are not limited, as present Rule 53(e)(2) is limited, to the report of a trial master in a

199 nonjury action.

200 The subdivision (g)(2) time limits for objecting to - or seeking adoption or modification of
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201 - a master's order, report, or recommendations, are important. They are not jurisdictional. Although

202 a court may properly refuse to entertain untimely review proceedings, the court may excuse the

203 failure to seek timely review. The basic time period is lengthened to 20 days because the present 10-

204 day period may be too short to permit thorough study and response to a complex report dealing with

205 complex litigation. If no party asks the court to act on a master' s report, the court is free to adopt

206 the master's action or to disregard it at any relevant point in the proceedings.

207 Subdivision (g)(3) establishes the standards of review for a master's findings of fact or

208 recommended findings of fact. The court must decide the facts de novo unless the parties stipulate,

209 with the court's consent, that the findings will be reviewed for clear error or - with respect to a

210 master appointed on the parties' consent or appointed to address pretrial or post-trial matters - that

211 the findings will be final. [Clear-error review is more likely to be appropriate with respect to findings

212 that do not go to the merits of the underlying claims or defenses. A finding of the facts bearing on

213 a privilege objection to a discovery request would be one of many examples.]

214 As with matters of fact, a party stipulation can make the master's disposition of legal

215 questions final only if the master was appointed on the parties' consent or appointed to address

216 pretrial or post-trial matters and the court consents to the stipulation.

217 Apart from factual and legal questions, masters often make determinations that, when made

218 by a trial court, would be treated as matters of procedural discretion. The court may set a standard

219 for review of such matters in the order of appointment, and may amend the order to establish the

220 standard. If no standard is set by the original or amended order appointing the master, review of

221 procedural matters is for abuse of discretion. The subordinate role of the master means that the trial

222 court' s review for abuse of discretion may be more searching than the review that an appellate court

223 makes of a trial court.

224 SUBDIVISION (h)

225 The need to pay compensation is a substantial reason for care in appointing private persons

226 as masters.

227 Payment ofthe master's fees must be allocated among the parties and any property or subject-

228 matter within the court's control. The amount in controversy and the means of the parties may

229 provide some guidance in making the allocation. The nature of the dispute also may be important -

230 parties pursuing matters of public interest, for example, may deserve special protection. A party

231 whose unreasonable behavior has occasioned the need to appoint a master, on the other hand, may

232 properly be charged all or a major portion of the master's fees. It may be proper to revise an interim

233 allocation after decision on the merits. The revision need not await a decision that is final for

234 purposes of appeal, but may be made to reflect disposition of a substantial portion of the case.

235 The basis and terms for fixing compensation should be stated in the order of appointment.

236 The court retains power to alter the initial basis and terms, after notice and an opportunity to be

237 heard, but should protect the parties against unfair surprise.
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General

Thomas Y. A1lman, Esq., D.C. Hearing Written Statement 01-CV-026:

"The restated RuleH] * * * 53 seem[s] quite appropriate." The

change is "long overdue and quite useful." Experience with special

masters shows that they free up overworked Magistrate 
Judges "while

allowing a body of expertise to build on a specific case." The

protections built into the appointment and management 
process are

consistent with a practical approach.

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C.

Hearing 211 ff.: Rule 53 does need to be revamped to bring it in

line with common practice. A common role of special masters is to

reduce the court's workload.

Federal Magistrate Judges Assn., Ol-CV-057: "[Olverall, the

amendments provide an excellent guideline and framework to

regularize the practice of utilizing special 
masters and do reflect

contemporary practice. The rules are most helpful in providing the

court and counsel an effective resource for the use of Special

Masters * * *."

Section of Antitrust Law, ABA, 01-CV-072: Generally supports the

"efforts to update the standards for appointment 
and utilization of

special masters. The Section * * * is of the view that Rule 53

should have little impact on antitrust litigation. Because

antitrust cases typically involve complicated 
facts, the Section of

Antitrust Law believes that the assigned judge, rather than a

special master or a magistrate judge, should supervise 
the pretrial

phase of the case. Involvement of the assigned judge from day one

serves to educate the judge and minimizes the 
inefficiencies that

inevitably arise when two or more judicial officers 
are involved in

the pretrial phase of a case."

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: 
Agrees that there

is room to explore more creative models, and that they will be

difficult to develop. And agrees that collaboration at least

between the Evidence and Civil Rules Committees 
will be required.

Perhaps consideration of this extensive Rule 53 
revision should be

postponed until this other "important further work" 
can be done.

Margaret G. Farrell, Esq., 01-CV-092: Amendment is necessary to

deal with issues not now addressed by Rule 53. The treatment of

pretrial, trial, and post-trial stages recognizes that these

distinctions are made by courts in present practice. Having

studied these matters for the FJC, has concluded 
that it is wise to

require courts to address discrete issues (such as ex parte

communication) but at the same time allow judges considerable

latitude and discretion. Finally, the Note recognition of the

diverse roles and functions performed by special masters "is a

valuable modernization of the rationale for the 
flexibility that

Rule 53 has in fact provided." But it might be wise to address the

appealability of an order appointing a special master. 
Mandamus is

the only method now available before final judgment; 
the standards



Summary of Comments: August 2001 Rule 53 -2-

for mandamus are demanding, and the burdens of cost and delay of

proceedings that lead to final judgment cannot be restored. An

interlocutory appeal provision akin to Rule 
23(f) might be wise.

On a different matter, suits against special masters for

misfeasance and malpractice have been dismissed on judicial

immunity grounds. See, e.g., Smith v. District of Columbia, No.

92-555, Order No. 42192 (D.D.C.Apr.20, 1992), on appeal, No 93-7046

(DCCir.1993); Wagshal v. Foster, 1993 WL 84699 (D.D.C.). "Such

immunity ought to apply, if at all, only when a special master is

performing judicial functions, not when he or she is performing

administrative or other tasks not judicial 
in nature. The Comment

might acknowledge this issue and recognize 
that like other risks of

liability, this one can be insured by malpractice insurance or a

bond, the costs of which are properly included 
in the costs of the

reference."

Subdivision (a) - Appointment

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C.

Hearing 212 ff.: (1) The committee believes that once the parties

consent to a master, further judicial authorization is not

necessary. (2) The exceptional condition provision is carried

forward; the committee believed examples would be useful. 
One is

matters that are unduly burdensome, as where the parties are so

contentious that the court is forced largely 
to ignore the rest of

its docket. (The written statement, 01-CV-056, adds: the 
matter is

overwhelming, or it "simply does not make sense for the judge to

deal with the particular matter.") (3) (a) (1) (C) deals with

pretrial and post-trial matters, but does not say so expressly.

The rule itself might refer to pretrial matters, 
collateral matters

arising during trial, and post-trial matters. (4) It places a

hardship on small-firm lawyers to exclude them from appearing

before the appointing judge in other matters. 
(The written report,

01-CV-056, notes that some committee members 
thought the proposed

rule is necessary to avoid the appearance of impropriety. The

majority feared that disqualification from 
cases already pending

before the appointing judge would impose undue hardship on

clients.) (5) 01-CV-056: Rule 53(a) presently provides that a

master can obtain a writ of execution against 
a party who fails to

pay court-ordered compensation. A majority of the committee

believe that Rule 53(h) covers the need; a minority believe the

rule provision should be restored.

Department of Justice, 01-CV-073: (Attaches the Department policy

on the use of masters in cases involving the 
United States.) (1)

The existing language of Rule 53 (b) should be 
retained to emphasize

the need to limit appointment of trial masters: 
such appointment

"shall be the exception and not the rule." Masters should not be

appointed to alleviate caseload problems, nor because a case

presents difficult technical issues. Nor is it appropriate to

appoint a master whose decision will be reviewed in substantial

detail. Cost should be considered. (2) (a) (1) (C) is problematic

for similar reasons: the reference to matters that cannot be

effectively and timely addressed by a judge may be used to
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undermine the limits on appointment - (C) is not explicitly limited

to pretrial and post-trial masters, and might 
be invoked to appoint

a trial master without a need to show exceptional 
conditions. The

rule should be revised to read: "address matters 
involving pretrial

and post-trial duties that cannot be addressed effectively and

timely * * *." Finally, the Department agrees that "L[a]bsent some

extraordinary situation, a master should not serve as a court-

appointed expert in the same case."

Maritime Law Association, 01-CV-081: The Rule 53(a)(3) bar on

appearing before the appointing judge "is not necessary or

appropriate. * * * When a master is appointed in a maritime 
case,

he or she often is a maritime specialist whose 
practice and that of

his or her firm is concentrated in the federal courts. Barring

that lawyer (or possibly that lawyer's firm) from appearing before

the appointing judge * * * would unnecessarily hinder the master or

his firm in their representations of their clients and would

discourage the attorneys from accepting appointments 
* * *."

State Bar of California, Comm. on Fed. Cts., 01-CV-089: (a)(1)(C)

seems to permit reduction of the "exception and not the rule"

approach. Increased use of special masters, particularly those

with special expertise in particular disciplines, is generally

beneficial. But Rule 53 should "not be too readily invoked to

facilitate appointment of special masters to act as discovery

referees or as settlement masters, where particular expertise or

unique experience is not required." This concern is heightened

when the cost of a master is substantial, most particularly when

the litigants have modes means or amounts in 
controversy.

Margaret G. Farrell, Escq., 01-CV-092: (1) Elimination of the

"exception not the rule" language of present 
Rule 53 seems designed

to reflect a different standard for pretrial and post-trial

masters. Application of Rule 53 now does distinguish - the

conditions must be more exceptional to warrant appointment of a

trial master. This distinction should be clarified in the 
Rule.

(2) And the language of (a) (1) (C) is "problematic": it is not clear

whether it limits appointments to duties that cannot be performed

by a judge or magistrate judge - such as mediation and settlement,

or investigating infractions of court orders 
and making findings on

the basis of information obtained outside evidentiary hearings.

The Note could be revised to make clear the 
intent that masters can

be appointed both to perform duties that could 
be performed by a

judge or magistrate judge if one were available 
and also to perform

duties that cannot be performed by a judge or 
magistrate judge. (3)

It is not clear that a master can be appointed to trial duties

subject only to clear error review - see subdivision (g).

Subdivision (b) - Order Appointing Master

Peter J. Ausili, Esq.., E.D.N.Y. Civil Justice Committee, D.C.

Hearing 215-216: The rule need not require the judge to address

questions of ex parte communications up front. 
Still, it is good

practice to deal with this in the order.

Department of Justice, 01-CV-073: Subdivisions 
(b) through (f) may
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provide a helpful structure, but a number of specific concerns

remain. (1) (b)(2)(A) does not refer to the parties' conduct of

the hearing before the master, including the opportunity to be

heard or to submit evidence. Present Rule 53(c) requires a record

of evidence presented and excluded. The Rule "should require that

the appointing order describe specifically the manner of the

parties' presenting evidence and argument before the master." 
Due

process requires the protection of notice and hearing on the

record, especially if review is for clear error; see Ruiz v.

Estelle, 5th Cir.1982, 679 F.2d 1115, 1162-1163. At least the

Notes should reflect a presumption that if review is to be for

clear error the appointing order must require the master 
to hold a

hearing and take evidence unless the parties consent otherwise.

(2) (b) (2) (A) does not address the special needs of masters

involved in framing and enforcing complex decrees. "The asserted

occasional need for 'sweeping investigative powers,' as well 
as the

'limits on' such powers * * * are of sufficient importance to

require a more specific statement of authority in the Rule's 
text."

A new subparagraph should require that the order describe "the

nature and extent of a post-trial master's investigative or

enforcement powers, if any." (3) (b) (2) (B) addresses ex parte

communications. Ex parte contacts with a master may be subject to

the same ethical constraints as contacts with a judge; see 
Jenkins

v. Sterlacci, D.C.Cir.1988, 849 F.2d 627, 630; in re Joint Eastern

& Southern Districts Antitrust Litigation, E.D., S.D.N.Y.1990, 737

F.Supp. 735, 739-740. The rule should state expressly a

presumption that ex parte contacts with the judge should be 
limited

to administrative matters. (4) (b)(2)(C) should state a

presumption that the master's record is to be filed in matters 
in

which the judge is to review and act on the master's report, 
order,

or recommendations. A filing requirement would reduce uncertainty

as to what constitutes the record for review - see Shafer v. Army

& Air Force Exchange Serv., 5th Cir.2002, 277 F.3d 788. One

provision might be: "unless otherwise provided by the order of

appointment, the master shall file the record of all the materials

on which he or she has relied in producing the order, report, or

recommendations. The record shall include a transcript of all

proceedings held on the record." (5) (b)(3) permits amendment of

the appointing order after notice to the parties. Literally, it

would permit changes in the duties of a master appointed on the

parties' consent. A new sentence should be added: "If the

appointment of the master was by consent of the parties, any

amendment of the order must also be by the consent of the parties."

(6) (b) (4) contemplates that the appointment order take effect 
only

after both events - the affidavit is filed and the date set by the

appointing order has arrived. It should say "appointment takes

effect on the later of" the two dates.

Maritime Law Assn., 01-CV-081: Restrictions or prohibition of ex

parte communications with a party are appropriate "in almost all

instances," but there is "no justification for requiring the

appointing order to state the circumstances in which a master 
may

communicate ex parte with the court. Indeed, we believe that free

communication between the appointing judge and the appointed master
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is essential for the effective utilization of the master."

Subdivision (c) - Master's Authority

Margaret G. Farrell, Esq., 01-CV-092: The Note addresses the

confidentiality of material submitted to a master. "In my

experience," the vital importance of confidentiality may be

especially so "when documents are produced in proceedings before a

master who is trying to mediate or settle a case." It is not now

clear whether a master can enter a protective order under Rule

26(c). "Perhaps the question could be clarified."

Subdivision (f) - Master's Report

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C.

Hearing 214-215: The Rule does not provide for circulation of a

draft report, which is in the current rule. The Note refers to it.

It might be put into the rule.

Subdivision (g) - Standards of Review

Prof. Anthony M. Sabino, 01-CV-67: Proposed Rule 53 seeks to be

neutral, neither encouraging nor discouraging use of masters. The

proper standard of review is essential to maintain this balance.

Version Two is troubling. De novo review of "substantive" fact

issues will invite disputes seeking to distinguish substantive

facts from others. The clear error standard for reviewing "non-

substantive" facts "simply puts too much factfinding power in a

nonjudicial officer." Version One is better. De novo review of

factfinding "provides a superior check and balance upon the work of

the master, and is consonant with the constitutional authority of

the Article III courts." De novo review is also appropriate for

conclusions of law; the rule should not permit the parties to

stipulate that a master's conclusions of law will be final.

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C.

Hearing 213-214: The clear error standard should be the general

provision, allowing a de novo standard on a particular issue when

necessary. A master might, for example, be appointed to conduct a

Markman claim-construction hearing in a patent case. Construction

of the claim might turn on fact matters; it might be something that

could be decided as a matter of law on the face of the claim. In

response to a question, agreed that the issue of claim construction

may be equivalent to a "quasi summary judgment."

Committee on Administration of Magistrate Judges System, Hon.

Harvey E. Schlesinger, 01-CV-052: It is anomalous that under

present Rule 53, and under the proposed versions as well, "a court

may give greater deference to the factual findings of a non-judge

master than to those of a magistrate judge." A magistrate judge's

recommendations on a case-dispositive matter are reviewed de novo;

the proposal would permit clear error review.

Mikel L. Stout, Esq., 01-CV-054: Recommends version 2 of (g)(3).

"This would be consistent with the manner in which the courts

utilize the magistrate judge efforts in pretrial matters" and seems

better from experience.
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Federal Magistrate Judges Assn., 01-CV-057: (1) Supports

Alternative 1. De novo review of all fact issues, unless otherwise

specified in the appointing order, is appropriate. The distinction

in Alternative 2 between substantive fact issues and other fact

issues "is one that is hard to articulate under any general

standard and this distinction will likely lead to collateral 
issues

with regard to the matter of review." (2) "Wholeheartedly"

supports inclusion of the proposed (g) (5) standard to review

procedural rulings for abuse of discretion.

Department of Justice, 01-CV-057: (1) (g) (1) should say not that

the court "may" but instead should say "shall afford an opportunity

to be heard. (2) The parties should have the right to select de

novo review, as incorporated in the order of appointment. The

first published alternative "provides a more definitive 
statement

of the factual burden of proof by which to apply a 'clear error'

rule of review." The second alternative turns on the distinction

between "substantive" and "non-substantive" issues: this

distinction "creates a potential for ambiguity and confusion," 
but

this alternative is "more versatile, addressing, for example, 
fact-

finding concerning discovery conduct. On balance, the Department

prefers the first version." But it should be amended to express

the parties' right to choose: (g) (3) (A) "thus would state that the

court would decide all fact issues de novo unless 'the parties

stipulate with the court's consent that the master's findings 
will

be reviewed for clear error . . ."

Maritime Law Assn., 01-CV-081: Favor Version 1. But (1) the

court's consent should not be necessary if the parties 
agree that

the master's findings of fact will be final. At the same time, (2)

when the parties agree that the findings will be final, the court

should retain jurisdiction, as in arbitration, to ensure that the

master has given the parties a fair hearing. Former Admiralty Rule

431/2 provided that in such circumstances the court would review 
the

report according to the principles governing review of an 
arbitral

award. Rule 53(g) should add a new "(6) If the parties have

stipulated as provided above for the master's findings of 
fact to

be final, such final findings shall be subject to review by the

appointing court under 9 U.S.C. §§ 10-11 as if they were contained

in an arbitration award."

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: Supports the

first alternative, establishing de novo review unless the

appointing order specifies a different standard. And also supports

(g)(5) "as it provides both a definite standard and one which 
will

protect the rights of the litigants if applied by the district

court in the searching manner envisioned by the Advisory

Committee."

Margaret G. Farrell, Esq., 01-CV-092: (1) It is not clear whether

the default rule of clearly erroneous review "applies where a

master makes findings or recommendations based on something 
other

than a formal evidentiary hearing." In current practice,

discovery/settlement masters and post-trial masters "do, in fact,

make findings based on information - like the inspection of prisons
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- that is not gained at a formal evidentiary hearing." Due process

problems are raised by limiting review to clear error. 
Some courts

now provide for a de novo evidentiary hearing at the request 
of an

objecting party when a master finds facts on the basis of an

informal fact-finding proceeding. (2) Article III may not permit

a clear-error standard of review for findings "of the merits of

liability." Case law provides uncertain guidance. See U.S. v.

Microsoft Corp., D.C.Cir.1998, 147 F.3d 935; In re Bituminous Coal

Operators Assn., D.C.Cir.1991, 949 F.2d 1165, 1169; Stauble v.

Warrob, Inc., 1st Cir.1992, 977 F.2d 690, 694, 695. (And Stauble

should not be cited for its pretrial aspects [p. 1371 : in the court

of appeals the major issue was the master's trial role.

Subdivision (i) - Magistrate Judges

Committee on Administration of Magistrate Judges System, Hon.

Harvey E. Schlesinger, 01-CV-052: (1) Subdivision (i) and

associated "commentary" should be deleted. The paragraph beginning

at the bottom of p. 135 should be deleted, and replaced by this:

"Title 28 U.S.C. § 636(b) (2) authorizes courts to appoint United

States magistrate judges as special masters under the Federal 
Rules

of Civil Procedure. For this reason, language referring to

magistrate judges in the current Rule 53 is eliminated as

unnecessary. Because the range of duties assignable to magistrate

judges is comprehensive even without recourse to special master

provisions, see generally 28 U.S.C. § 636, courts have seldom

invoked those provisions, although they retain the option to do

so." (2) The Note "could be changed to make clear that a

magistrate judge retains his or her statutory contempt 
authority

even when serving as a master." See § 636(e)(2), added in 2000.

Mikel L. Stout, Esq., 01-CV-054: Would delete the second sentence

of (i). There is no need to limit the authority to appoint a

magistrate judge whenever the court finds appointment appropriate.

Federal Magistrate Judges Assn., 01-CV-057: Recommends deletion of

all of subdivision (i). Continued "inclusion of magistrate judges

in this role would undermine the position and authority of

magistrate judges as judicial officers and would be inconsistent

with the best utilization for magistrate judges." The role of

magistrate judges acting as judges has continued to expand.

Although § 636(b) (2) provides for acts as special master under 
the

Federal Rules of Civil Procedure, this statute was adopted before

later expansions of magistrate judge authority, and "is now

obsolete." Appointment of magistrate judges as special masters is

becoming increasingly rare. Proposed Rule 53(a)(1)(c) limits

appointment of special masters to matters that cannot be addressed

effectively by a district judge or magistrate judge; this

recognizes that a magistrate judge may appoint a master, either for

such pretrial matters as discovery or when a magistrate 
judge is

exercising consent jurisdiction for trial. Application of Rule 53

to magistrate judges would be inconsistent with the standards of

review set in § 636, which provides de novo review on dispositive

matters and "clearly erroneous or contrary to law" review on 
other

matters. A magistrate judge appointed under Rule 53 would be
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reviewed by these standards only if adopted in the appointing

order. The alternative of appointing a magistrate 
judge as master

only when specifically authorized by a statute other than §

636(b) (2) would create confusion. Congress can enact specific

statutes, such as § 2000(e) (5) ; that disposes of those specific

matters.

Prof. Anthony M. Sabino, 01-CV-67: There is very good reason to

limit appointment of a magistrate judge 
"to prevent confusion over

a Magistrate Judge's duties as already 
clearly defined in Title 28

* * *.II It is better to eliminate any confusion 
of by eliminating

this provision entirely. We should "keep Magistrate Judges and

special masters at a respectful distance 
from one another." This

will avoid any conflict with Article 
III.

State Bar of Cal. Comm. on Fed. Cts., 01-CV-089: Supports deletion

of the second sentence of (i), "leaving the issues to the evolution

of developing practice and experience." 
This arises in part from

concerns about substituting non-judicial officers for judicial

officers, including magistrate judges.



Rule 23(c)(1)(B) and (C): The Order Certifying the Class

Although some thoughtful suggestions made during the public comment
period urged that the certification order should "indicate which elements of the class
claims and defenses" will be tried on a class basis, other commentators emphasized
that this is sufficiently captured in the requirement that the certification order define
the class "claims, issues, or defenses." No change is recommended.

In a very useful change from the published version, the proposed Rule
language is amended to include class counsel appointment as a part of the order
certifying a class. Including the requirement in this part of the Rule reflects when
such decisions are actually made in the "life" of a class action.

The published proposed amendment changed the language stating that
a certification order "may be conditional" to "is conditional." The present
recommendation is to delete the reference to "conditional" certification, stating
instead that an order may be "altered or amended before final judgment." Deleting
the word "conditional" removes any suggestion that courts should certify first and
consider later, or err on the side of certifying doubtful cases because the
determination is "conditional" and can be corrected later. The change also removes
possible ambiguities, raised during the public comment period, such as whether
"recertification" after a "conditional" certification permits a second application for
a Rule 23(f) appeal, or taking an opposing view, whether, given the conditional
nature of certification, appeal is ever appropriate. Removing the reference to
"conditional" is consistent with the comments received and with the substance of the
published proposal.

The public comment on the substitution of"final judgment" for "decision
on the merits" as the cutoff point for amendments to a class certification order raised
questions that are addressed in the revised Note language emphasizing that the court
has the authority to modify class definitions, or even decertify a class, based on
information developed if liability is determined after certification.
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Rule 23(c)(2): (b)(1), (2) Notice

The comments submitted to the Committee raised important issues that
are reflected in the revisions to the published amendments. As published, the
amendment required a court to provide notice to (b)(1) and (b)(2) classes, although
not the "best notice practicable under the circumstances, including individual notice
to all members who can be identified through reasonable effort," as required in a
(b)(3) class. The primary concern raised in the public comment period was that any
notice requirement imposes a cost, and any additional cost may deter thinly-financed
public interest groups from filing civil rights suits. The argument was also made that
Rule 23(d)(2) already provides authority for a court to require notice in (b)(1) and
(b)(2) cases, although this authority is apparently not invoked except for "hybrid"
(b)(2)/(b)(3) classes that include damages relief. Civil rights plaintiffs' lawyers also
argued that there is little need for notice in (b)(1) and (b)(2) classes, because these
classes are relatively homogeneous and class counsel should be relied upon to
communicate with class members to inform and educate them about the action.

Those favoring the extension of a notice requirement to (b)( 1) and (b)(2)
classes argued that preclusion by representation, even if damages are not involved,
is unprincipled and risky without at least some attempt to effect notice. Absent class
members do have interests that merit protection in all class actions, including an
interest in knowing about the action and its possible consequences and in knowing
the identity of, and decisions made by, class counsel, defendants and their counsel,
and the courts. Proponents of notice argued that in addition to the lack of clear or
principled distinctions among (b)(1), (b)(2), and (b)(3) class actions, the need for
notice is enhanced by the prospect that class members may be precluded in later
litigation even from challenging the adequacy of representation.

In response to these important concerns, the published proposal has been
revised toward a more limited approach. The requirement that a court "must direct
appropriate notice" to any class is changed to state that in certifying a (b)( 1) or (b)(2)
class, the court "may direct appropriate notice to the class." The Note emphasizes
that this calls attention to the court's authority already established in Rule 23(d)(2).
The Note emphasizes that this authority should be "exercised with care" and sets out
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the competing considerations that courts should weigh in deciding whether notice

should be required and, if so, in what format and through what means. The Note

stresses the "discretion and flexibility" that a court has in deciding on the method of

giving notice, taking into consideration the costs of providing notice; the probable

reach of inexpensive means of providing notice; and the interests served by providing

notice.

In response to comments expressing concern that the amendment might

expand the use of (b)(2) classes in actions that include damages claims, the Note

makes clear that if the (b)(3) class is certified in conjunction with a (b)(2) class, the

notice requirements of (b)(3) must be satisfied. Several comments raised concerns

about the Note suggestion that a court may make use of the defendant's regular means

for addressing class members, emphasizing both pragmatic problems and more

conceptual difficulties in requiring a defendant to use a means of communication

identified as its own to prosecute the case. This suggestion is deleted.

The proposed revisions acknowledge the concerns raised in the public

comment period and attempt to meet them, while recognizing a court's ability to

direct appropriate notice when it certifies a class, even if no damages are involved.

Rule 23(c)(1) and (2): Other Order and Notice Issues

The proposed changes from the published version respond to several

suggestions received during the public comment period. One change brings

consistency to the words used to describe the contents of the certification order and

the notice of that order. Another change deletes the requirement that the certification

order state when the right to request exclusion must be exercised, recognizing that

notice of the right to request exclusion is often negotiated after certification is ordered

and that the class list itself often cannot be compiled until the class is defined by the

certification order. Other revisions clarify and streamline both Rule and Note

language and respond to specific comments received. The concept behind the

proposed amendment remains intact: a clear statement in the rule itself of what a

Rule(b)(3) notice must convey and the obligation of plain and easily understood

language are important additions.
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Rule 23(e): Settlement Review

This section of the proposed Rule amendment received very helpful

attention in the public comment period, reflected in the revisions. The first revision

deletes the requirement of court approval for precertification dismissal of class

allegations. The change reflects the fact that while cases assert the existence of this

requirement, it is frequently ignored, and there is no obvious remedy for

noncompliance. Comments received in the public comment period pointed out that

if applied rigorously, the requirement of court approval for precertification dismissal

or withdrawal of some or all of the class allegations potentially conflicts with Rule

15(a), governing the right to amend. The Note language states that if "special

circumstances" accompany a precertification dismissal or withdrawal of class

allegations, a court may impose terms to protect potential class members or to prevent

"abuse of the class action procedure." More court supervision than that seems

unnecessary.

The proposal carries forward the settlement notice of present Rule 23(e),

when the settlement binds the class. In response to comments urging greater

recognition of the importance of individual settlement notice in some cases, the Note

language emphasizes criteria for identifying when individual notice may be

appropriate.

The comments received on the settlement review provisions resulted in

the language clarifying that a court must make findings to support its conclusion that

the settlement is fair, reasonable, and adequate, in sufficient detail to explain to the

class and a reviewing court the factors applied in the settlement review. The Note is

revised to delete the "laundry list" of factors pertinent to settlement review, relying

instead on the developing case law to flesh out the characteristics of a fair,

reasonable, and adequate settlement. The revision responds to comments pointing out

that any list of factors presented in a rule or note will be seen as exclusive,

exhaustive, and applicable in every case, despite language to the contrary, and that

neither a rule nor note is the best place for most "laundry lists."

The provision on the disclosure of "side agreements" is revised to

require parties to file with the court a statement identifying agreements or
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understandings made in connection with the settlement. This changes the prior

language that permitted a court to order the parties to file copies or summaries of such

agreements or understandings. The revision is intended to make the disclosure

requirement for "side agreements" mandatory, while limiting the information about

agreements that must be disclosed. The Note provides that a court may direct the

parties to provide additional information, including a copy of agreements that the

parties identified or a copy or summary of other agreements the court considers

relevant to its review of the proposed settlement. The revisions attempt to provide

additional clarity and predictability to the disclosure requirement, while also

permitting flexibility. The result strikes a balance between those comments urging

that full disclosure of side agreements should be made mandatory in every case, and

those urging no disclosure requirement.

The Notes have been revised to respond to comments urging better

definition of the agreements and understandings covered by the disclosure obligation.

The Notes have also been revised to respond to comments urging that courts should

recognize that some agreements a court may need to review for a full understanding

of the proposed settlement may include confidential information that should be

protected against unlimited disclosure.

Some comments urged that the Rule or Notes specify the consequences

of failure to disclose. The Notes have been revised to acknowledge that the Rule does

not specify sanctions for a failure to identify an agreement or understanding

connected with the settlement. The Note explains that courts will devise appropriate

responses and specifically refers to the possibility of reopening a settlement if

information bearing significantly on the reasonableness of the terms has not been

provided.

The two alternative versions of the post-certification opportunity to

request exclusion once the settlement terms are known received extensive comment.

Practicing lawyers expressed views ranging from a belief that no later opt-out should

ever occur, because it is inconsistent with the class-action concept and is reminiscent

of one-way intervention, to a belief that later opt-out opportunities should always be

required, because pre-settlement opt-out is illusory and does not permit class
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members' informed choice. The more pragmatic comments from defense lawyers

expressed concern that unlimited opportunities for settlement opt-out may erode one

of the few benefits of (b)(3) classes - resolution of claims on a broad class-wide

basis - and may diminish the certainty needed for settlement. Concern was also

expressed that opportunities for abuse will be created, in the form of "orchestrated"

settlement opt-outs that may drive up fees and present "free rider" problems.

The first alternative was favored by those who would go further.

Comments favoring the first alternative emphasized that it would tend to provide

more protection; greater institutional incentives for better settlement terms; and a

stronger incentive for careful judicial review as the court examines the settlement

terms for fairness to all class members in determining whether there is good cause to

deny a second opt-out. Those favoring the second alternative pointed out that the first

alternative's standard of "good cause" is vague and may become confused with

doubts about the adequacy of the settlement; it does not take account of the myriad

circumstances in which settlements may be negotiated; and judicial discretion will

provide a mechanism for permitting a second opt-out when it is useful and

appropriate, while guarding against the abuses that it may generate.

The second alternative is recommended as striking the best balance

among the competing concerns. If a case has been certified and then settles later, the

proposed Rule amendment explicitly provides a means to increase protection to

absent class members who did not earlier request exclusion, by allowing them to

make that decision based on knowledge of the settlement terms. The proposed Rule

amendment allows the court to obtain the absent class members' assessment of the

fairness, reasonableness, and adequacy ofthe proposed settlement. At the same time,

recognizing that there may be cases that do not require these additional steps, or in

which they may be inappropriate, the proposed amendment allows courts the

necessary flexibility to tailor the settlement process to the specific requirements of

each case. The Note language for the second opt-out has been revised to address

potential problems that a second opt-out may present more explicitly.

The provisions on objectors have been revised to clarify the

considerations that apply to a court's review of objections to class settlements,
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recognizing that the comments described both benefits and abuses in the practice.

The Note language states that if an objector withdraws an objection, the court may

inquire into the circumstances, recognizing that different standards may apply if the

objector purports to assert class-wide interests; if the objections are withdrawn on

terms that lead to modification of the settlement of the class; or if the objections are

withdrawn on terms that lead to a benefit only or primarily for the objector. The

Note language that some read as providing greatly increased discovery rights for

objectors has been revised to make clear that discovery by objectors is subject to

court control.

The revised proposal to amend Rule 23(e) responds to concerns

identified in the public comment period, while strengthening judicial scrutiny over

one of the most criticized aspects of class action practice.

Rule 23(g): Attorney Appointment

Most of the comments received on proposed new Rule 23(g) accepted

its premise: a rule explicitly addressing attorney appointment in class actions is a

useful and important addition, that explicitly recognizes the unique responsibilities

of class counsel; provides a predictable framework for the appointment process; and

encourages early attention to fee arrangements. Many of the comments pointed out

an unintended emphasis on competition for the position of class counsel, as opposed

to the far more common case in which the court recognizes as class counsel the only

applicant, the lawyer who filed the case. The revisions clarify the Rule and Note to

respond to these criticisms.

The attorney-appointment requirement is incorporated into Rule 23(c),

as part of the order certifying a class, and the attorney-appointment criteria are moved

into Rule 23(g)(1)(C). The Note language is revised to clarify the relationship of

new Rule 23(g) to Rule 23(a)(4), which requires adequate class representatives. The

revised Note recognizes that the importance of judicial evaluation of the proposed

lawyer for the class is not a new concept; courts have scrutinized proposed class

counsel, as well as the proposed class representative, under Rule 23(a)(4). Under the

amendments, Rule 23(a)(4) will continue to require judicial scrutiny of the proposed
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class representative, while Rule 23(g) will guide the court in assessing proposed class

counsel as part of the class certification process.

In response to the criticisms that Rule 23(g) appeared to promote

competition for the position of class counsel, the Rule and Note language are revised

to make clear that the procedures and standard for appointment will vary depending

on whether there are multiple applicants to be class counsel. The Note language is

revised to delete citations that some had read as specifically encouraging competition

for class counsel selection. Revised Note language adds several clarifications on the

procedure and criteria that apply when only one lawyer, who filed the action, seeks

appointment as class counsel, as opposed to the less frequent case involving multiple

applicants.

In the single-applicant situation, the goal is to ensure adequate

representation. If there are multiple applicants for appointment as class counsel, the

Rule directs the court to select the attorney "best able to represent the interests of the

class." The Note language relating to Rule 23(g)(2)(B), which addresses the timing

of attorney appointment, recognizes that a court's authority to defer appointment of

class counsel to allow time for additional applications is ordinarily limited to cases

in which the court anticipates that there will be competition for class counsel

appointment, as when there are a number of cases filed that will be consolidated.

A number of comments were received on the Rule's listing of the criteria

courts must consider in evaluating the proposed lawyer for the class. Besides the

statement of the obligation of class counsel to the class, this is the heart of the

proposed rule. Many of the comments reflected a concern that the factors would

favor the selection of established class action firms and further entrench their

position, limiting competition from less experienced but qualified and worthy

lawyers. One solution, to eliminate any reference to specific criteria from the rule,

would make the Rule too open-ended and inadequate as a guide to the information

that lawyers must provide in seeking such appointments. The criteria are revised

instead to emphasize that counsel's relevant experience is not merely experience in

handling class actions or other complex cases, but also in the substantive area of the

law, and to emphasize that counsel's knowledge of the applicable law is a factor in
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the selection. These factors are in addition to the work the lawyer has done in the
specific case to identify and investigate potential claims.

Several comments expressed concern over including the resources that

counsel will commit to representing the class among the criteria that must be
considered, as unduly favoring large or established firms. Others recognized that this
is a standard factor in evaluating the ability of class counsel to provide the necessary

level of representation. As the Note language states, no single factor should be

determinative in a given case and the resources that counsel will commit should not

lead a court to "limit consideration to lawyers with the greatest resources."

The Rule and Note language specifically address the designation of

interim class counsel to "protect the interests of the putative class" in the

precertification period. The language responds to comments stressing the need to

ensure representation for the putative class during the precertification period. The

Note specifically refers to different precertification activities that require action by

counsel, such as conducting or responding to discovery relevant to a certification
motion, citing Rule 23(c)(1); filing or responding to other motions; and engaging in

settlement negotiations. The Rule and Notes recognize that in taking actions during
the precertification period, counsel must act in the best interest of the putative class,

an obligation that applies whether or not the court formally designates interim class
counsel.

As revised, proposed Rule 23 (g) provides support and guidance to courts
and lawyers for class counsel appointment, a critical aspect of class action practice,
lacking in the present rule.

Rule 23(h): Attorney Fees Award

During the public comment period, many applauded adding a rule

provision on attorney fee awards in class actions; some opposed doing so. Some

applauded the discussion in the Note; others raised questions about the length or
specifics included in the Note. The revisions respond to specific criticisms of the
Rule and Note provisions and significantly shorten the Note discussion.
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Several commentators suggested deleting the reference to Rule 54(d)(2)
in Rule 23(h)(1). There are, however, good reasons for retaining the reference. Rule
54(d)(2) provides further details on how such a motion is to be handled that may be
useful in ways that cannot be predicted in advance. In addition, Rule 58, governing
appeals, has just been amended to refer to Rule 54(d)(2); there may be a need to
amend it again unless the motion for attorney fees is clearly identified as a Rule
54(d)(2) motion.

Some suggested that the requirement that notice of class counsel's fee
motion must be "given to all class members in a reasonable manner," should be
removed because notice may be costly and, at least where the fee does not come from
a common fund, unnecessary. Others applauded the inclusion of the notice
requirement, along with other features that regulate the opportunity of objectors to
challenge the fee award. The argument that class members have no stake in the fee
award so long as it does not overtly come from their recovery disregards the
possibility of trade-offs between relief on the merits and attorney fees. The cost
concern is reflected in the change in the Rule to state that notice of class counsel's
motion for fees must be "directed to class members in a reasonable manner," deleting
the word "all" and substituting "directed" for "given," to employ the same term as is
used in Rules 23(c) and (e). The revised Note similarly urges that unnecessary costs
be avoided by having the notice of class counsel's fee motion accompany a settlement
notice, already required and not disputed when there is a settlement. The Note warns
of the need to avoid undue expense for notice of fee motions in adjudicated cases as
well.

The Rule and Note continue to recognize the right of a class member or
a party from whom payment is sought to object to the attorney fee award motion. The
Notes respond to comments received about providing objectors discovery by
emphasizing the need to weigh why the information is sought against the delay and
costs that will result. Several comments noted that it is difficult to obtain sufficient
information about the basis for the fee award sought before the deadline for filing
objections. Rather than placing time limits in the Rule, the Note observes that a court
should provide sufficient time after the full fee motion is filed to enable potential
objectors to examine the motion.
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A number of comments addressed the problems a court faces in judging

the value of a settlement in order to assess the reasonableness of the fee award sought.

The Note emphasizes the importance of "the result actually achieved for class

members" and urges caution in assessing the value of settlements involving future

payments, payments that require a claims procedure, and settlements involving

nonmonetary provisions. The Notes cite to the PSLRA provisions that the fee award

should bear a reasonable relationship to amounts "actually paid to the class." The

Note balances this discussion by recognizing that in certain kinds of class actions,

such as civil rights cases, monetary relief is not the only criterion for determining the

fee award.

A number of commentators criticized the comment in the Note about the

treatment of risk; that language has been deleted. In response to other comments, the

Note discussion of the role of agreements among the parties about the fees claimed

by the motion, and of fees charged by class counsel or other attorneys for representing

individual claimants or objectors, is clarified.

Conclusion

The proposed amendments to Rule 23 do not attempt aggressive

revision. Such aspirations for rulemaking in the class actions arena have proven

unrealistic. The proposed changes are modest. They are intended to provide

additional support, guidance, and rigor to the process by which class actions are

litigated. The revisions resulting from the public comment period have refined the

proposals further, toward this limited, but important, purpose. We thank all those

who helped in this process.
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1 Rule 23. Class Actions

2

3 (c) Determining by Order Whether to Certify a Class Action; Appointing Class
4 Counsel; Notice and Membership in Class; Judgment; Multiple Classes and
5 Subclasses.

6 (1) (A) When a person sues or is sued as a representative of a class,
7 the court must-at an early practicable time-determine by order
8 whether to certify the action as a class action.

9 (B) An order certifying a class action must define the class and
10 the class claims, issues, or defenses, and must appoint class
11 counsel under Rule 23(g).

12 (C) An order under Rule 23(c)(1) may be altered or amended
13 before final judgment.

14 (2) (A) For any class certified under Rule 23(b)(1) or (2), the court
15 may direct appropriate notice to the class.

16 (B) For any class certified under Rule 23(b)(3), the court must
17 direct to class members the best notice practicable under the
18 circumstances, including individual notice to all members who
19 can be identified through reasonable effort. The notice must
20 concisely and clearly describe in plain, easily understood
21 language:

22 * the nature of the action,
23 * the definition of the class certified,
24 * the class claims, issues, or defenses,
25 * the right of a class member to enter an
26 appearance through counsel if the member so
27 desires,
28 * the right to elect to be excluded from
29 the class, stating when and how
30 members may elect to be excluded, and
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31 * the binding effect of a class judgment
32 on class members under Rule 23(c)(3).
33
34

35 (e) Settlement, Voluntary Dismissal, or Compromise.

36 (1) (A) The court must approve any settlement, voluntary dismissal,
37 or compromise of the claims, issues, or defenses of a certified
38 class.

39 (B) The court must direct notice in a reasonable manner to all
40 class members who would be bound by a proposed settlement,
41 voluntary dismissal, or compromise.

42 (C) The court may approve a settlement, voluntary dismissal, or
43 compromise that would bind class members only after a hearing
44 and on finding that the settlement, voluntary dismissal, or
45 compromise is fair, reasonable, and adequate.

46 (2) The parties seeking approval of a settlement, voluntary dismissal,
47 or compromise under Rule 23(e)(1) must file a statement
48 identifying any agreement or understanding made in connection
49 with the proposed settlement, voluntary dismissal, or
50 compromise.

51 (3) In an action previously certified as a class action under Rule
52 23(b)(3), the Rule 23(e)(1)(B) notice may state terms that afford
53 individual class members a second opportunity to elect exclusion
54 from the class.

55 (4) (A) Any class member may object to a proposed settlement,
56 voluntary dismissal, or compromise that requires court approval
57 under Rule 23(e)(1)(C).
58 (B) An objector may withdraw objections made under Rule
59 23(e)(4)(A) only with the court's approval.
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60

61 (g) Class Counsel.

62 (1) Appointing Class Counsel.

63 (A) Unless a statute provides otherwise, a court that certifies a
64 class must appoint class counsel.

65 (B) An attorney appointed to serve as class counsel must fairly
66 and adequately represent the interests of the class.

67 (C) In appointing class counsel, the court

68 (i) must consider:

69 * counsel's experience in handling class actions,
70 other complex litigation, and claims of the
71 type asserted in the action,
72 * counsel's knowledge of the applicable law,
73 * the work counsel has done in identifying or
74 investigating potential claims in the action,
75 and
76 * the resources counsel will commit to
77 representing the class;
78
79 (ii) may consider any other matter pertinent to counsel's
80 ability to fairly and adequately represent the interests of the
81 class;

82 (iii) may direct potential class counsel to provide
83 information on any subject pertinent to the appointment
84 and to propose terms for attorney fees and nontaxable
85 costs; and

2423 1156P \SHARE\OJP\WORK\RABIEJ\R23(c),(e),(g),(h) rev6 wpd 3



86 (iv) may make further orders in connection with the
87 appointment.

88 (2) Appointment Procedure.

89 (A) The court may designate interim class counsel before
90 determining whether to certify the action as a class action.

91 (B) The court may allow a reasonable period after the
92 commencement of the action for attorneys seeking appointment
93 as class counsel to apply.

94 (C) If more than one applicant seeks appointment as class
95 counsel, the court must appoint the applicant best able to
96 represent the interests of the class.

97 (D) The order appointing class counsel may include provisions
98 about the award of attorney fees or nontaxable costs under Rule
99 23(h).

100 (h) Attorney Fees Award. In an action certified as a class action, the court may
101 award reasonable attorney fees and nontaxable costs authorized by law or by
102 agreement of the parties as follows:

103 (1) Motion for Award of Attorney Fees. A claim for an award of
104 attorney fees and nontaxable costs must be made by motion under Rule
105 54(d)(2), subject to the provisions of this subdivision, at a time set by
106 the court. Notice of the motion must be served on all parties and, for
107 motions by class counsel, directed to class members in a reasonable
108 manner.

109 (2) Objections to Motion. A class member or a party from whom
110 payment is sought may object to the motion.

111 (3) Hearing and Findings. The court may hold a hearing and must
112 find the facts and state its conclusions of law on the motion under Rule
113 52(a).
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114 (4) Reference to Special Master or Magistrate Judge. The court may
115 refer issues related to the amount of the award to a special master or to
116 a magistrate judge as provided in Rule 54(d)(2)(D).

117 Committee Note

118 Subdivision (c). Subdivision (c) is amended in several respects. The
119 requirement that the court determine whether to certify a class "as soon as practicable
120 after commencement of an action" is replaced by requiring determination "at an early
121 practicable time." The notice provisions are substantially revised.

122 Paragraph (1). Subdivision (c)(1)(A) is changed to require that the
123 determination whether to certify a class be made "at an early practicable time." The
124 "as soon as practicable" exaction neither reflects prevailing practice nor captures the
125 many valid reasons that may justify deferring the initial certification decision. See
126 Willging, Hooper & Niemic, Empirical Study of Class Actions in Four Federal
127 District Courts: Final Report to the Advisory Committee on Civil Rules 26-26
128 (Federal Judicial Center 1996).

129 Time may be needed to gather information necessary to make the certification
130 decision. Although an evaluation of the probable outcome on the merits is not
131 properly part of the certification decision, discovery in aid of the certification
132 decision often includes information required to identify the nature of the issues that
133 actually will be presented at trial. In this sense it is appropriate to conduct controlled
134 discovery into the "merits," limited to those aspects relevant to making the
135 certification decision on an informed basis. Active judicial supervision may be
136 required to achieve the most effective balance that expedites an informed certification
137 determination without forcing an artificial and ultimately wasteful division between
138 "certification discovery" and "merits discovery." A critical need is to determine how
139 the case will be tried. Some courts now require a party requesting class certification
140 to present a "trial plan" that describes the issues likely to be presented at trial and
141 tests whether they are susceptible of class-wide proof. See Manual For Complex
142 Litigation Third, § 21.213, p. 44; § 30.11, p. 214; § 30.12, p. 215.

143 Other reasons may affect the timing of the certification decision. The party
144 opposing the class may prefer to win dismissal or summary judgment as to the
145 individual plaintiffs without certification and without binding the class that might

2423 11 56P \SHARE\OJP\WORK\RABIEJM\R3(c),(e),(g),(h) rev6 wpd 5



146 have been certified. Time may be needed to explore designation of class counsel
147 under Rule 23(g), recognizing that in many cases the need to progress toward the
148 certification determination may require designation of interim class counsel under
149 Rule 23(g)(2)(A).

150 Although many circumstances may justify deferring the certification decision,
151 active management may be necessary to ensure that the certification decision is not
152 unjustifiably delayed.

153 Subdivision (c)(1)(C) reflects two amendments. The provision that a class
154 certification "may be conditional" is deleted. A court that is not satisfied that the
155 requirements of Rule 23 have been met should refuse certification until they have
156 been met. The provision that permits alteration or amendment of an order granting
157 or denying class certification is amended to set the cut-off point at final judgment
158 rather than "the decision on the merits." This change avoids the possible ambiguity
159 in referring to "the decision on the merits." Following a determination of liability, for
160 example, proceedings to define the remedy may demonstrate the need to amend the
161 class definition or subdivide the class. In this setting the final judgment concept is
162 pragmatic. It is not the same as the concept used for appeal purposes, but it should
163 be flexible, particularly in protracted litigation.

164 The authority to amend an order under Rule 23(c)(1) before final judgment
165 does not restore the practice of "one-way intervention" that was rejected by the 1966
166 revision of Rule 23. A determination of liability after certification, however, may
167 show a need to amend the class definition. In unusual circumstances, decertification
168 may be warranted after further proceedings.

169 Paragraph (2). The first change made in Rule 23(c)(2) is to call attention to the
170 court's authority - already established in part by Rule 23(d)(2) -to direct notice
171 of certification to a Rule 23(b)(1) or (b)(2) class. The present rule expressly requires
172 notice only in actions certified under Rule 23(b)(3). Members of classes certified
173 under Rules 23(b)(1) or (b)(2) have interests that may deserve protection by notice.

174 The authority to direct notice to class members in a (b)( 1) or (b)(2) class action
175 should be exercised with care. For several reasons, there may be less need for notice
176 than in a (b)(3) class action. There is no right to request exclusion from a (b)(1) or
177 (b)(2) class. The characteristics of the class may reduce the need for formal notice.
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178 The cost of providing notice, moreover, could easily cripple actions that do not seek179 damages. The court may decide not to direct notice after balancing the risk that180 notice costs may deter the pursuit of class relief against the benefits of notice.

181 When the court does direct certification notice in a (b)( 1) or (b)(2) class action,182 the discretion and flexibility established by subdivision (c)(2)(A) extend to the183 method of giving notice. Individual notice, when feasible, is required in a (b)(3)184 class action to support the opportunity to request exclusion. If the class is certified185 under (b)(1) or (b)(2), notice facilitates the opportunity to participate. Notice186 calculated to reach a significant number of class members often will protect the187 interests of all. Informal methods may prove effective. A simple posting in a place188 visited by many class members, directing attention to a source of more detailed189 information, may suffice. The court should consider the costs of notice in relation to190 the probable reach of inexpensive methods.

191 If a Rule 23(b)(3) class is certified in conjunction with a (b)(2) class, the192 (c)(2)(A)(ii) notice requirements must be satisfied as to the (b)(3) class.

193 The direction that class-certification notice be couched in plain, easily194 understood language is a reminder of the need to work unremittingly at the difficult195 task of communicating with class members. It is difficult to provide information196 about most class actions that is both accurate and easily understood by class members197 who are not themselves lawyers. Factual uncertainty, legal complexity, and the198 complication of class-action procedure raise the barriers high. Courts may need to199 consider whether the case involves class members who are more likely to understand200 notice in a language other than English, or who are more likely to receive notice201 delivered through a means other than - or in addition to - the mail. The Federal202 Judicial Center has created illustrative clear-notice forms that provide a helpful203 starting point for actions similar to those described in the forms.
204
205 Subdivision (e). Subdivision (e) is amended to strengthen the process of206 reviewing proposed class-action settlements. Settlement may be a desirable means207 of resolving a class action. But court review and approval is essential to assure208 adequate representation of class members who have not participated in shaping the209 settlement.
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210 Paragraph (I). Subdivision (e)(1)(A) expressly recognizes the power of a class211 representative to settle class claims, issues, or defenses.

212 Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)'s reference to213 dismissal or compromise of "a class action." That language could be - and at times214 was - read to require court approval of settlements with putative class215 representatives that resolved only individual claims. See Manual for Complex
216 Litigation Third, § 30.41. The new rule requires approval only if the claims, issues,217 or defenses of a certified class are resolved by a settlement, voluntary dismissal, or218 compromise. When a putative class has not been certified, special circumstances may219 lead a court to impose terms that protect potential class members who may have relied220 on the class allegation or that prevent abuse of the class-action procedure. As an221 alternative, the court may direct notice to the putative class under Rule 23(d)(2).

222 Subdivision (e)(l)(B) carries forward the notice requirement of present Rule223 23(e) when the settlement binds the class through claim or issue preclusion; notice224 is not required when the settlement binds only the individual class representatives.225 Notice of a settlement binding on the class is required either when the settlement226 follows class certification or when the decisions on certification and settlement227 proceed simultaneously.

228 Reasonable settlement notice may require individual notice in the manner229 required by Rule 23(c)(2)(B) for certification notice to a Rule 23(b)(3) class.230 Individual notice is appropriate, for example, if class members are required to take231 action - such as filing claims - to participate in the judgment, or if the court orders232 a settlement opt-out opportunity under Rule 23(e)(3).

233 Subdivision (e)( 1 )(C) confirms and mandates the already common practice of234 holding hearings as part of the process of approving settlement, voluntary dismissal,
235 or compromise that would bind members of a class.

236 Subdivision (e)(1)(C) states the standard for approving a proposed settlement237 that would bind class members. The settlement must be fair, reasonable, and238 adequate. A helpful review of many factors that may deserve consideration is239 provided by In re: Prudential Ins. Co. America Sales Practice Litigation Agent240 Actions, 148 F.3d 283,316-324 (3d Cir. 1998). Further guidance can be found in the241 Manual for Complex Litigation.
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242 The court must make findings that support the conclusion that the settlement

243 is fair, reasonable, and adequate. The findings must be set out in sufficient detail to

244 explain to class members and the appellate court the factors that bear on applying the

245 standard.

246 Settlement review also may provide an occasion to review the cogency of the

247 initial class definition. The terms of the settlement themselves, or objections, may

248 reveal divergent interests of class members and demonstrate the need to redefine the

249 class or to designate subclasses.

250 Paragraph (2). Subdivision (e)(2) requires parties seeking approval of a

251 settlement, voluntary dismissal, or compromise underRule 23(e)(1) to file a statement

252 identifying any agreement or understanding made in connection with the settlement.

253 This provision does not change the basic requirement that the parties disclose all

254 terms of the settlement or compromise that the court must approve under Rule

255 23(e)(1). It aims instead at related undertakings. The reference to "agreements or

256 understandings made in connection with" the proposed settlement is necessarily

257 open-ended. An agreement or understanding need not be an explicit part of the

258 settlement negotiations to be connected to the settlement agreement. Explicit

259 agreements may be reached that are not reflected in the formal settlement documents.

260 There may be accepted implicit conventions or unspoken understandings that

261 accompany settlement. The functional concern is that the seemingly separate

262 agreement may have influenced the terms of the settlement by trading away possible

263 advantages for the class in return for advantages for others. This functional concern

264 should guide counsel for the settling parties in identifying agreements for the court

265 to review as part of the settlement process. Doubts should be resolved by identifying

266 agreements that may be connected to the settlement.

267 The court may direct the parties to provide a copy of any agreement identified

268 by the parties under Rule 23(e)(2). The court also may direct the parties to provide

269 a copy or summary of any other agreement the court considers relevant to its review

270 of a proposed settlement. A direction to disclose may raise concerns of

271 confidentiality. Some agreements may include information that merits protection

272 against general disclosure. Agreements between a liability insurer and a defendant

273 may present distinct problems. An understanding ofthe insurance coverage available

274 to compensate class members may bear on the reasonableness of the settlement. Bare

275 identification of such agreements may not provide the information the court needs.
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276 Unrestricted access to the details of such agreements, on the other hand, may impede

277 resolution of important coverage disputes. These and other needs for confidentiality

278 can be addressed by the court.

279 Rule 23(e)(2) does not specify sanctions for failure to identify an agreement or

280 understanding connected with the settlement. Courts will devise appropriate

281 sanctions, including the power to reopen the settlement if the agreements or

282 understandings not identified bear significantly on the reasonableness of the

283 settlement.

284 Paragraph (3). Subdivision (e)(3) authorizes the court to permit class members

285 to elect exclusion from a class certified under Rule 23(b)(3) after settlement terms are

286 announced. An agreement by the parties themselves to permit class members to elect

287 exclusion at this point by the settlement agreement may be one factor supporting

288 approval of the settlement. Often there is an opportunity to opt out at this point

289 because the class is certified and settlement is reached in circumstances that lead to

290 simultaneous notice of certification and notice of settlement. In these cases, the basic

291 opportunity to elect exclusion applies without further complication. In some cases,

292 particularly if settlement appears imminent at the time of certification, it may be

293 possible to achieve equivalent protection by deferring notice and the opportunity to

294 elect exclusion until actual settlement terms are known. This approach avoids the

295 cost and potential confusion of providing two notices and makes the single notice

296 more meaningful. But notice should not be delayed unduly after certification in the

297 hope of settlement.

298 Paragraph (3) creates a second opportunity to elect exclusion for cases that

299 settle after a certification decision if the earlier opportunity to elect exclusion

300 provided with the certification notice has expired by the time of the settlement notice.

301 This second opportunity to elect exclusion reduces the influence of inertia and

302 ignorance that may undermine the value of a pre-settlement opportunity to elect

303 exclusion. A decision to remain in the class is likely to be more carefully considered

304 and is better informed when settlement terms are known.

305 The opportunity to request exclusion from a proposed settlement is limited to

306 members of a (b)(3) class. Exclusion may be requested only by individual class

307 members; no class member may purport to opt out other class members by way of

308 another class action.
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309 The decision whether to allow a second opportunity to elect exclusion is

310 confided to the court's discretion. The decision whether to permit a second

311 opportunity to opt out should turn on the court's level of confidence in the extent of

312 the information available to evaluate the fairness, reasonableness, and adequacy of

313 the settlement. Some circumstances may present particularly strong evidence that the

314 settlement is reasonable. The facts and law may have been well developed in earlier

315 litigation, or through extensive pretrial preparation in the class action itself. The

316 settlement may be reached at trial, or even after trial. Parallel enforcement efforts by

317 public agencies may provide extensive information. Other circumstances as well may

318 enhance the court's confidence that a second opt-out opportunity is not needed.

319 The terms set for permitting a second opportunity to elect exclusion from the

320 proposed settlement ofa Rule 23(b)(3) class action may address concerns of potential

321 misuse. The court might direct, for example, that class members who elect exclusion

322 are bound by rulings on the merits made before the settlement was proposed for

323 approval. Or the court might condition exclusion on the term that a class member

324 who opts for exclusion will not participate in any other class action pursuing claims

325 arising from the same underlying transactions or occurrences. Still other terms or

326 conditions may be appropriate.

327 Paragraph (4). Subdivision (e)(4) confirms the right of class members to object

328 to a proposed settlement, voluntary dismissal, or compromise. The right is defined

329 in relation to a disposition that, because it would bind the class, requires court

330 approval under subdivision (e)(l)(C). The court has discretion whether to provide

331 procedural support to an objector.

332 Subdivision (e)(4)(B) requires court approval for withdrawal of objections

333 made under subdivision (e)(4)(A). Review follows automatically if the obj ections are

334 withdrawn on terms that lead to modification ofthe settlement with the class. Review

335 also is required if the objector formally withdraws the objections. If the objector

336 simply abandons pursuit of the objection, the court may inquire into the

337 circumstances.

338 Approval under paragraph (4)(B) may be given or denied with little need for

339 further inquiry if the objection and the disposition go only to a protest that the

340 individual treatment afforded the objector under the proposed settlement is unfair

341 because of factors that distinguish the objector from other class members. Different
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342 considerations may apply if the objector has protested that the proposed settlement

343 is not fair, reasonable, or adequate on grounds that apply generally to a class or

344 subclass. Such objections, which purport to represent class-wide interests, may

345 augment the opportunity for obstruction or delay. If such objections are surrendered

346 on terms that do not affect the class settlement or the objector's participation in the

347 class settlement, the court often can approve withdrawal of the objections without

348 elaborate inquiry.

349 Once an objector appeals, control of the proceeding lies in the court of appeals.

350 The court of appeals may undertake review and approval of a settlement with the

351 objector, perhaps as part of appeal settlement procedures, or may remand to the

352 district court to take advantage of the district court's familiarity with the action and

353 settlement.

354 Subdivision (g). Subdivision (g) is new. It responds to the reality that the

355 selection and activity of class counsel are often critically important to the successful

356 handling of a class action. Until now, courts have scrutinized proposed class counsel

357 as well as the class representative under Rule 23(a)(4). This experience has

358 recognized the importance ofjudicial evaluation of the proposed lawyer for the class,

359 and this new subdivision builds on that experience rather than introducing an entirely

360 new element into the class certification process. In the future, Rule 23(a)(4) will

361 continue to call for scrutiny of the proposed class representative, while this

362 subdivision will guide the court in assessing proposed class counsel as part of the class

363 certification process. This subdivision recognizes the importance of class counsel,

364 states the obligation to represent the interests of the class, and provides a framework

365 for selection of class counsel. The procedure and standards for appointment vary

366 depending on whether there are multiple applicants to be class counsel. The new

367 subdivision also provides a method by which the court may make directions from the

368 outset about the potential fee award to class counsel in the event the action is

369 successful.

370 Paragraph (1) sets out the basic requirement that class counsel be appointed if

371 a class is certified and articulates the obligation of class counsel to represent the

372 interests of the class, as opposed to the potentially conflicting interests of individual

373 class members. It also sets out the factors the court should consider in assessing

374 proposed class counsel.
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375 Paragraph (1)(A) requires that the court appoint class counsel to represent the

376 class. Class counsel must be appointed for all classes, including each subclass that the

377 court certifies to represent divergent interests.

378 Paragraph (1)(A) does not apply if "a statute provides otherwise." This

379 recognizes that provisions of the Private Securities Litigation Reform Act of 1995,

380 Pub. L. No. 104-67, 109 Stat. 737 (1995) (codified in various sections of 15 U.S.C.),

381 contain directives that bear on selection of a lead plaintiff and the retention of counsel.

382 This subdivision does not purport to supersede or to affect the interpretation of those

383 provisions, or any similar provisions of other legislation.

384 Paragraph 1(B) recognizes that the primary responsibility of class counsel,

385 resulting from appointment as class counsel, is to represent the best interests of the

386 class. The rule thus establishes the obligation of class counsel, an obligation that may

387 be different from the customary obligations of counsel to individual clients.

388 Appointment as class counsel means that the primary obligation of counsel is to the

389 class rather than to any individual members of it. The class representatives do not

390 have an unfettered right to "fire" class counsel. In the same vein, the class

391 representatives cannot command class counsel to accept or reject a settlement

392 proposal. To the contrary, class counsel must determine whether seeking the court's

393 approval of a settlement would be in the best interests of the class as a whole.

394 Paragraph (1!(C) articulates the basic responsibility of the court to appoint class

395 counsel who will provide the adequate representation called for by paragraph (1)(B).

396 It identifies criteria that must be considered and invites the court to consider any other

397 pertinent matters. Although couched in terms of the court's duty, the listing also

398 informs counsel seeking appointment about the topics that should be addressed in the

399 application for appointment or in the motion for class certification.

400 The court may direct potential class counsel to provide additional information

401 about the topics mentioned in paragraph (1)(C) or about any other relevant topic. For

402 example, the court may direct applicants to inform the court concerning any

403 agreements about a prospective award of attorney fees or nontaxable costs, as such

404 agreements may sometimes be significant in the selection of class counsel. The court

405 might also direct that potential class counsel indicate how parallel litigation might be

406 coordinated or consolidated with the action before the court.
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407 The court may also direct counsel to propose terms for a potential award of

408 attorney fees and nontaxable costs. Attorney fee awards are an important feature of

409 class action practice, and attention to this subject from the outset may often be a

410 productive technique. Paragraph (2)(D) therefore authorizes the court to provide

411 directions about attorney fees and costs when appointing class counsel. Because there

412 will be numerous class actions in which this information is not likely to be useful, the

413 court need not consider it in all class actions.

414 Some information relevant to class counsel appointment may involve matters

415 that include adversary preparation in a way that should be shielded from disclosure to

416 other parties. An appropriate protective order may be necessary to preserve

417 confidentiality.

418 In evaluating prospective class counsel, the court should weigh all pertinent

419 factors. No single factor should necessarily be determinative in a given case. Unlike

420 the multiple application situation governed by Rule 23(g)(2)(C), the goal in cases in

421 which there is one applicant is to ensure adequate representation for the class. The

422 resources counsel will commit to the case must be appropriate to its needs, but the

423 court should be careful not to limit consideration to lawyers with the greatest

424 resources.

425 If, after review of all applicants, the court concludes that none would be

426 satisfactory class counsel, it may deny class certification, reject all applications,

427 recommend that an application be modified, invite new applications, or make any

428 other appropriate order regarding selection and appointment of class counsel.

429 Paragraph (2). This paragraph sets out the procedure that should be followed

430 in appointing class counsel. Although it affords substantial flexibility, it provides the

431 framework for appointment of class counsel in all class actions. In cases in which

432 there is one applicant, the court's task is limited to ensuring that the applicant is

433 adequate under the criteria specified in Rule 23(g)(1)(C). For counsel who filed the

434 action, the materials submitted in support of the motion for class certification may

435 suffice to justify appointment so long as the information described in paragraph

436 (g)(l)(C) is included.

437 In some instances, there will be multiple applicants for appointment as class

438 counsel, and paragraph (2)(B) permits the court to defer appointment for a reasonable
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439 time to allow additional applications. Other applicants ordinarily would file a formal
440 application detailing their suitability for the position. If there are multiple applicants,
441 paragraph (2)(C) directs the court to select the applicant best able to represent the
442 interests of the class.

443 In a plaintiff class action the court would ordinarily appoint as class counsel
444 only an attorney or attorneys who have sought appointment. Different considerations
445 may apply in defendant class actions.

446 The rule states that the court should appoint "class counsel." In many instances,
447 the applicant will be an individual attorney. In other cases, however, an entire firm,
448 or perhaps numerous attorneys who are not otherwise affiliated but are collaborating
449 on the action will apply. No rule of thumb exists to determine when such
450 arrangements are appropriate; the court should be alert to the need for adequate
451 staffing of the case, but also to the risk of overstaffing or an ungainly counsel
452 structure.

453 Paragraph (2)(A) authorizes the court to designate interim class counsel during
454 the pre-certification period in order to protect the interests of the putative class. Rule
455 23(b)(1)(B) directs that the order certifying the class include appointment of class
456 counsel. Before class certification, however, it will usually be important for an
457 attorney to take action to prepare for the certification decision. The amendment to
458 Rule 23 (c)( 1) recognizes that some discovery is often necessary for that determination.
459 It also may be important to make or respond to motions before certification.
460 Settlement may be discussed before certification. Current practice recognizes the
461 practical necessity that counsel who file a class action manage the litigation during the
462 period required to reach a certification determination. Paragraph 2(A) provides for
463 formal designation of interim class counsel, although failure to make the formal
464 designation does not prevent the attorney who filed the action from proceeding in it.
465 Whether or not formally designated interim class counsel, an attorney who acts on
466 behalf of the class before certification must act in the best interests of the class as a
467 whole. For example, an attorney who negotiates a pre-certification settlement must
468 seek a settlement that is fair, reasonable, and adequate for the class.

469 Paragraph (2)(B) provides that the court may allow a reasonable period after
470 commencement of the action for filing applications to serve as class counsel. The
471 primary ground for deferring appointment would be that there is reason to anticipate
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472 competing applications to serve as class counsel. Examples might include instances
473 in which more than one class action has been filed, or in which other attorneys have
474 filed individual actions on behalf of putative class members. The purpose of
475 facilitating competing applications in such a case is to afford the best possible
476 representation for the class. Another possible reason for deferring appointment would
477 be that the initial applicant was found inadequate, but it seems appropriate to permit
478 additional applications rather than deny class certification.

479 Paragraph (2nC) directs the court to select the class counsel best able to
480 represent the interests of the class if there are multiple applicants. This decision
481 should be made using the factors outlined in paragraph (1)(C), but in the multiple
482 applicant situation the court is to go beyond scrutinizing the adequacy of counsel and
483 make a comparison of the strengths of the various applicants. As with the decision
484 whether to appoint the sole applicant for the position, no single factor should be
485 dispositive in selecting class counsel in cases in which there are multiple applicants.
486 The fact that a given attorney filed the instant action, for example, might not weigh
487 heavily in the decision if that lawyer had not done significant work identifying or
488 investigating claims. Depending on the nature of the case, one important
489 consideration might be the applicant's relationship with the proposed class
490 representative.

491 Paragraph (2!(D) builds on the appointment process by authorizing the court to
492 include provisions regarding attorney fees in the order appointing class counsel.
493 Courts may find it desirable to adopt guidelines for fees or nontaxable costs, or to
494 direct class counsel to report to the court at regular intervals on the efforts undertaken
495 in the action, to facilitate the court's later determination of a reasonable attorney fee.
496
497 Subdivision (h). Subdivision (h) is new. Fee awards are a powerful influence
498 on the way attorneys initiate, develop, and conclude class actions. Class action
499 attorney fee awards have heretofore been handled, along with all other attorney fee
500 awards, under Rule 54(d)(2), but that rule is not addressed to the particular concerns
501 of class actions. This subdivision is designed to work in tandem with new subdivision
502 (g) on appointment of class counsel, which may afford an opportunity for the court to
503 provide an early framework for an eventual fee award, or for monitoring the work of
504 class counsel during the pendency of the action.
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505 Subdivision (h) applies to "an action certified as a class action." This includes

506 cases in which there is a simultaneous proposal for class certification and settlement

507 even though technically the class may not be certified unless the court approves the

508 settlement pursuant to review under Rule 23(e). When a settlement is proposed for

509 Rule 23(e) approval, either after certification or with a request for certification, notice

510 to class members about class counsel's fee motion would ordinarily accompany the

511 notice to the class about the settlement proposal itself.

512 This subdivision does not undertake to create new grounds for an award of

513 attorney fees or nontaxable costs. Instead, it applies when such awards are authorized

514 by law or by agreement of the parties. Against that background, it provides a format

515 for all awards of attorney fees and nontaxable costs in connection with a class action,

516 not only the award to class counsel. In some situations, there may be a basis for

517 making an award to other counsel whose work produced a beneficial result for the

518 class, such as attorneys who acted for the class before certification but were not

519 appointed class counsel, or attorneys who represented objectors to a proposed

520 settlement under Rule 23(e) or to the fee motion of class counsel. Other situations in

521 which fee awards are authorized by law or by agreement of the parties may exist.

522 This subdivision authorizes an award of "reasonable" attorney fees and

523 nontaxable costs. This is the customary term for measurement of fee awards in cases

524 in which counsel may obtain an award of fees under the "common fund" theory that

525 applies in many class actions, and is used in many fee-shifting statutes. Depending on

526 the circumstances, courts have approached the determination of what is reasonable in

527 different ways. In particular, there is some variation among courts about whether in

528 "common fund" cases the court should use the lodestar or a percentage method of

529 determining what fee is reasonable. The rule does not attempt to resolve the question

530 whether the lodestar or percentage approach should be viewed as preferable.

531 Active judicial involvement in measuring fee awards is singularly important to

532 the healthy operation of the class-action process. Continued reliance on caselaw

533 development of fee-award measures does not diminish the court's responsibility. "In

534 a class action, whether the attorneys' fees come from a common fund or are otherwise

535 paid, the district court must exercise its inherent authority to assure that the amount

536 and mode of payment of attorneys' fees are fair and proper." Zucker v. Occidental

537 Petroleum Corp., 192 F.3d 1323, 1328 (9th Cir. 1999). Even in the absence of

538 objections, the court bears this responsibility.
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539 Courts discharging this responsibility have looked to a variety of factors. One

540 fundamental focus is the result actually achieved for class members, a basic

541 consideration in any case in which fees are sought on the basis of a benefit achieved

542 for class members. The Private Securities Litigation Reform Act of 1995 explicitly

543 makes this factor a cap for a fee award in actions to which it applies. See 15 U.S.C.

544 §§ 77z-l(a)(6); 78u-4(a)(6) (fee award should not exceed a "reasonable percentage of

545 the amount of any damages and prejudgment interest actually paid to the class"). For

546 a percentage approach to fee measurement, results achieved is the basic starting point.

547 In many instances, the court may need to proceed with care in assessing the

548 value conferred on class members. Settlement regimes that provide for future

549 payments, for example, may not result in significant actual payments to class members.

550 In this connection, the court may need to scrutinize the manner and operation of any

551 applicable claims procedure. In some cases, it may be appropriate to defer some

552 portion ofthe fee award until actual payouts to class members are known. Settlements

553 involving nonmonetary provisions for class members also deserve careful scrutiny to

554 ensure that these provisions have actual value to the class. On occasion the court's

555 Rule 23(e) review will provide a solid basis for this sort of evaluation, but in any event

556 it is also important to assessing the fee award for the class.

557 At the same time, it is important to recognize that in some class actions the

558 monetary relief obtained is not the sole determinant of an appropriate attorney fees

559 award. Cf. Blanchard v. Bergeron, 489 U.S. 87, 95 (1989) (cautioning in an

560 individual case against an "undesirable emphasis" on "the importance of the recovery

561 of damages in civil rights litigation" that might "shortchange efforts to seek effective

562 injunctive or declaratory relief').

563 Any directions or orders made by the court in connection with appointing class

564 counsel under Rule 23(g) should weigh heavily in making a fee award under this

565 subdivision.

566 Courts have also given weight to agreements among the parties regarding the

567 fee motion, and to agreements between class counsel and others about the fees claimed

568 by the motion. Rule 54(d)(2)(B) provides: "If directed by the court, the motion shall

569 also disclose the terms of any agreement with respect to fees to be paid for the services

570 for which claim is made." The agreement by a settling party not to oppose a fee

571 application up to a certain amount, for example, is worthy of consideration, but the
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572 court remains responsible to determine a reasonable fee. "Side agreements" regarding

573 fees provide at least perspective pertinent to an appropriate fee award.

574 In addition, courts may take account of the fees charged by class counsel or

575 other attorneys for representing individual claimants or objectors in the case. In

576 determining a fee for class counsel, the court's objective is to ensure an overall fee that

577 is fair for counsel and equitable within the class. In some circumstances individual fee

578 agreements between class counsel and class members might have provisions

579 inconsistent with those goals, and the court might determine that adjustments in the

580 class fee award were necessary as a result.

581 Finally, it is important to scrutinize separately the application for an award

582 covering nontaxable costs. If costs were addressed in the order appointing class

583 counsel, those directives should be a presumptive starting point in determining what
584 is an appropriate award.

585 Paragraph (1). Any claim for an award of attorney fees must be sought by

586 motion under Rule 54(d)(2), which invokes the provisions for timing of appeal in Rule

587 58 and Appellate Rule 4. Owing to the distinctive features of class action fee

588 motions, however, the provisions of this subdivision control disposition of fee motions
589 in class actions.

590 The court should direct when the fee motion must be filed. For motions by class

591 counsel in cases subject to court review of a proposed settlement under Rule 23(e), it

592 would be important to require the filing of at least the initial motion in time for

593 inclusion of information about the motion in the notice to the class about the proposed

594 settlement that is required by Rule 23(e). In cases litigated to judgment, the court

595 might also order class counsel's motion to be filed promptly so that notice to the class
596 under this subdivision (h) can be given.

597 Besides service of the motion on all parties, notice of class counsel's motion for

598 attorney fees must be "directed to the class in a reasonable manner." Because
599 members of the class have an interest in the arrangements for payment of class counsel
600 whether that payment comes from the class fund or is made directly by another party,
601 notice is required in all instances. In cases in which settlement approval is

602 contemplated under Rule 23(e), notice of class counsel's fee motion should be
603 combined with notice of the proposed settlement, and the provision regarding notice
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604 to the class is parallel to the requirements for notice under Rule 23(e). In adjudicated

605 class actions, the court may calibrate the notice to avoid undue expense.

606 Paragraph (2 . A class member and any party from whom payment is sought

607 may object to the fee motion. Other parties -- for example, nonsettling defendants --

608 may not object because they lack a sufficient interest in the amount the court awards.

609 The rule does not specify a time limit for making an objection. In setting the date

610 objections are due, the court should provide sufficient time after the full fee motion

611 is on file to enable potential objectors to examine the motion. If a class member

612 wishes to preserve the right to appeal should an objection be rejected, it may be

613 necessary for the class member to seek to intervene in addition to objecting.

614 The court may allow an objector discovery relevant to the objections. In

615 determining whether to allow discovery, the court should weigh the need for the

616 information against the cost and delay that would attend discovery. See Rule 26(b)(2).

617 One factor in determining whether to authorize discovery is the completeness of the

618 material submitted in support of the fee motion, which depends in part on the fee

619 measurement standard applicable to the case. If the motion provides thorough

620 information, the burden should be on the objector to justify discovery to obtain further

621 information.

622 Paragraph (3). Whether or not there are formal objections, the court must

623 determine whether a fee award is justified and, if so, set a reasonable fee. The rule

624 does not require a formal hearing in all cases. The form and extent of a hearing

625 depend on the circumstances of the case. The rule does require findings and

626 conclusions under Rule 52(a).

627 Paragraph (4). By incorporating Rule 54(d)(2), this provision gives the court

628 broad authority to obtain assistance in determining the appropriate amount to award.

629 In deciding whether to direct submission of such questions to a special master or

630 magistrate judge, the court should give appropriate consideration to the cost and delay

631 that such a process might entail.
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13 0 Rule 23(c), (e)

131 Introductory Note

13 2 The versions of Rule 23(c) and (e) that follow show some of the changes that might be
133 made to react to comments and testimony on the published drafts. Different conventions are used
134 to show the changes.

13 5 The text of the rules was published with underlining and overstriking. To show the
13 6 changes, the basic convention is simple: when new matter proposed in the published version is
137 recommended for deletion, it is shown with the as-published underlining and with new
138 overstriking. New matter recommended for addition to the published draft is shown in bold.
139 When it is recommended to make new deletions from current Rule 23, the deleted material is
140 shown in small type and overstriking. So current rule 23 says that a certification order "may be
141 conditional." The published version recommended changing that to "is conditional." The present
142 recommendation is to delete all reference to "conditional," shown as follows: may be is cwnditionat.

143 For Notes, matters are somewhat simpler. Proposed new material is underlined.
144 Proposed deletions from the published Notes are overstricken. The fuss appears when it is
145 suggested that if we choose to retain overstricken passages there be some changes. The changes
14 6 are shown in bold; the words replaced are overstricken, but not readily distinguished from the
147 general overstriking.

148 Footnotes are used to indicate the purpose of proposed changes. Footnotes to
149 overstricken material merit no further consideration if the proposal to delete is adopted.

150 The attorney-appointment rule published as proposed Rule 23(g) has been incorporated in
151 subdivision (c) to reflect its place as part of the certification process.
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152 PROPOSED AMENDMENTS TO THE FEDERAL

153 RULES OF CIVIL PROCEDURE*

154 Rule 23. Class Actions

155

1 (c) Determiningation by Order Whether to Certify a Class Action to-Be Maintained;

2 Appointing Class Counsel; Notice and Membership in Class; Judgment; Actions Conducted

3 Palrtially as C l ass ActionXs Multiple Classes and Subclasses.

4 (1) (A) As soo1n as piacticable afte, the cou encemnent of an action broughlt

5 as a class action, the co urt shall detemn111~e by order whether it is to be

6 SO iiiailetaiiued. A ide Uniider this subdivisioniay be conuditionial, and

7 mllay be altered alolaelded before th e decision on the merits. W he n a

8 person sues or is sued as a representative

9

10 *New material is underlined; matter to be omitted is lined through.
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11 of a class, the court must - at an early practicable time - determine by

12 order whether to certify the action as a class action.

13 (B) An order certifying a class action must define the class and the class

14 claims, issues, or defenses, and must appoint class counsel under Rule

15 23(g). When a class is certifed under Rule 23(b1(3)1 the oi dei l .ust state

16 w1en and how membei sU mav elect lo be excluded romi the cla1.'

17 ( An order under this subdivision Rule 23(c)(1) may be iS eoditional,

18 atd 2 may be altered or amended before th1e decision on the mei iits final

19 judgment.

' The substance of this provision has been moved to paragraph (2)(A)(i) as a "bullet" in
the list of things to be stated in the notice of certification. The move reflects the argument that it
is difficult to state the time for opting out at the time of the initial (b)(3) certification order if
certification is contested. The parties do not begin to plan the notice campaign until certification
has been ordered, and in many cases a substantial period is required to develop both the notice
and the plan for reaching class members. It may not be sensible even to compile a list of class
members until the class is defined by certification. It might be added that in some cases it will
make sense to defer notification until it is determined whether post-certification settlement can be
reached; a single notice of certification, opportunity to elect exclusion, and settlement saves much.

2 The original purpose of "may be conditional" was to authorize an order stating that the
class is certified only on satisfying stated conditions. The one example given in the 1966
Committee Note reads: "the court may rule, for example, that a class action may be maintained
only if the representation is improved through intervention of additional parties of a stated type."
Both testimony and comments repeatedly expressed the fear that the reference to "conditional"
certification would be misread to invite a casual approach to the certification decision. In effect, a
court would be tempted to certify just to find out what might happen next. There is little apparent
purpose to a conditional certification that will take effect only in the future. It is better to defer
certification until the court's concerns, whatever they may be, are adequately addressed.

3 One consequence of moving the Class Counsel provisions into (c)(1) is that this drafting
makes explicit the court's authority to revise the appointment.
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20 (2) (A) When orderin cei tifcation of a class action nd u

21 the court niust direct apiupiiaLe notice to the c la s s. For any

22 class certified under Rule 23(b)(1) or (2), the court may direct

2 3 appropriate notice to the class.4

24 (B) For any class certified under subdivision Rule 23(b)(3), the

25 court shaii must direct to class the members of the class the best

26 notice practicable under the circumstances, including individual

27 notice to all members who can be identified through reasonable

28 effort. The notice must concisely and clearly describe in plain, easily

2 9 understood language:

30 0 the nature of the action,

31 0 the definition of the class certified, 5

32 * the class claims, issues, or defenses with espect to whiclh th e

3 3 c as s has been cert ifi ed,6

4 T h is de le tio n ref lec t s t h e st ro ng n eg a tiv e tes tim o n y th a t m an d at o ry n o tice w o u ld d e t e r

m an y law y ers f ro m filing so c ia lly im po rt an t ac tio n s fo r in ju nc t ive o r d ec la ra to ry re lie f u n d e r R u le

2 3 (b) (2) . T he o p p o n e n ts o f th e n o tic e req ui re m en t arg u ed t h a t th e chil ling effec t can n o t b e

di sp e lled by ru le lan g u ag e d irec t in g th a t t h e c o u r t m u st n o t d irec t a me an s o f n o ti ce t h a t w ou l d

cr ip pl e th e ac tio n .

5 T h is s eem s an e ssen tia l pa r t o f th e no tic e , n o t ad eq u a te ly ex p res se d in th e d es cr ip tio n o f

th e c las s c la im s, is su es, o r d efens es.

6 T h is ch an g e m ak es th is la ng u ag e id en tica l w i th th e lan g u ag e d escr ib in g th e c er tifi ca t io n

o rd e r in (1 ) (C) . T h is fo rm u la ti on s eem s less stilte d th an "th e c la ims , is su es, o r d efen s es w it h

res p ec t t o w h ich t h e c lass h as b een cer tifi ed ."
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34 * the right of a class member to enter an appearance through

35 counsel if the member so desires,

36 0 the right to elect to be excluded from a the class certfied under

3 7 Rule 23 (b)(3i, stating when and how members may elect to be

3 8 excluded, 7 an d

3 9 * the binding effect of a class iudgment on class members under

40 Rule 23(c)(3).

41 (ii) For a ny class certified undet Rule 23 (b)(l) ou (2), the court miiust dilect

42 nLotice bly means calculated to meach a reasonabkle r1umber o f class

43 mlemlbers

44 (iii) fn F-Ip arny class action mnaintained ce tified u1 de, subdivision Rule

45 23(b)(3), the court shall niust dit ect to class the memlbers of t hle class t h e

4 6 best notice placticable unde thle ci' u tanes, including individual

47 notice to all mllemb1 eb s whuo can be iden1 tified tlrouguh reasoglabe efflrt.

48 The notice shall advise eaclh member th a t (A) the court w ill exclude the

49 enibebi fr£ol the cl ass if the ebe so euel by a specified date, (B)

5 o thejudgmeint, whether fa vo ab kle Oi nOt, will include all members who do

51 lOt equest exclusionl; and (C) arty meiber who does not request

52 exclusionl mllay, if the 1 euber desires, ente, ani appearance tlhough

7 This addition corresponds to deleting the second sentence in (c)(1)(B); see note 1.
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53 coutnsel.

54

55 Committee Note

56 Subdivision (c). Subdivision (c) is amended in several respects. The
57 requirement that the court determine whether to certify a class "as soon as
58 practicable after commencement of an action" is replaced by requiring
59 determination "at an early practicable time." The notice provisions are
60 substantially revised. Notice now is explicitly lequiIed i11 (b ) (1 ) and (b)(2)
61 classes.

62 Paragraph (1M. Subdivision (c)(1)(A) is changed to require that the
63 determination whether to certify a class be made "at an early practicable time. "
64 The "as soon as practicable" exaction neither reflects prevailing practice nor
65 captures the many valid reasons that may justify deferring the initial
66 certification decision. See Willaing. Hooper & Niemic. Empirical Study of
67 Class Actions in Four Federal District Courts: Final Report to the Advisory
68 Committee on Civil Rules 26-26 (Federal Judicial Center 1996). The IFede al
69 Judicial Ceente study sowed imany cases in wlicl it was doubtfal whether
70 deterkiniationi of thle cla -gsiuin uistiuii W ade aso as soonls practicadble
71 after cUiiilliininien temen aftiuei. -'' znl 1 creve nind is t1 kit sw lt
72 lcal rales g equiring dete1 Iniiatin ithi a specified period. These seelingly
73 tal dy ceitficatiol1 d ecisions oft en a t e in fac made as sooll as pi actialble, for
74 Practicability itself is a pi aceati p concet, p, e iitting consideration of all tl1e
7 5 factors that miiay support deferra l ofthle cetification decision. If the "as
7 6 as practic.able" phiase is applied tu dvuieterminiiationi at an erl

77 pracficabl time, it does no haimi. But tl1e "as sooli as piable" exactio
78 miiay diver atteLLtioni friom tl1e i iany p actical reasons that miiayjustify defer ing
79 the initial ce, ification decision. The period ininiediately following filing may
80 sUppOOt fiee exiplorationi of settlevmient opportunmities, altlough settlekmm ent
81 discussions should not become the occasion foi deferring the activities needed
82 to prepare fom the cettificationm deternination. Thle palty oposing the class
83 may prefer to win disilissal or summmmmmary judgmient as to the individual
84 plaintiffs without ce tification and w tlout binding the cdas5 that nmight hlave

85 ben ce rtified. Timne mmmay ble 1eeded to explorl designation of class couustl
8 6 uneRtfle 23f&
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87 Time also may be needed olb d iscovery to support to gather information
8 8 necessary to make the certification decision. Although an evaluation of the
89 probable outcome on the merits is not properly part of the certification
90 decision, discovery in aid of the certification decision often includes
91 information required to identify the nature of the issues that actually will be
92 presented at trial.' In this sense it is appropriate to conduct controlled
93 discovery into the "merits,' limited to those aspects relevant to making the
9 4 certification decision on an informed basis. Active judicial supervision may be
95 required to achieve the most effective balance that expedites an informed
9 6 certification determination without forcing an artificial and ultimately wasteful
97 division between "certification discovery" and "merits discovery." of-the
98 dispute. A court riumst uiderstanid the nature of the disputes that will be
9 9 presente onl the mlerits ill older to evaluate the prlesenlce of collol isses

100 tok iow wheth 1e th e clainii ui defenseso f thea cls iel ieetati are typical
101 of class clairs or defenses, to mjeasure the ability of cass leplsetativ

102 adequately to repesent the class; to assess potential z df inki et
103 vvithln a roposed class; and pat ticularly to dete, inlne bru p u Iroe fo a (b)(3)
104 cass whethe r c onl l onl l l l questions predominiate and Whether a class actioi is

105 sui to uthe, iiiethlods of adjudication. The iust A critical need is to
106 determine how the case will be tried. Some courts now require a party
107 requesting class certification to present a "trial plan" that describes the issues
108 that likely wiH to be presented at trial and tests whether they are susceptible
109 of class-wide proof., a desirable - nd at timies indispelsable - practice
110 Suchl trial plans that often require. better k nowledge of the facts and
111 available evidence than can be gleaned fruoii the plead ings and a, guriienit alone.
112 Wise naagenieLnt of the discovery needed to supppotL for th e cettificatio
113 decision recognizes that it imiay be iust0 efficient to franie the discovery so as
114 to ieubce wasteful duplicatiUII if the cats is cetified Uo if th hlitigatiUn

115 cuontimues despite a tefisal to certify a class. See Manual For Complex
116 Litigation Third, § 21.213, p. 44; § 30.11, p. 214; § 30.12, p. 215.

117 Quite different teasons for deferting t he decision ether to certify a
118 cl a al if related liHi.ati i is approaching iatlui ity. Actual

119 Develoupmienits in other cases imiay piovide invaluable inforimatioui beariig uon
120 tiae derblability Uf class prUoediIng and un class defiuitiou. If the LrlatLd

8 The early comments suggest continuing concern by some plaintiffs that defendants may
attempt an artificial separation of discovery into two phases - a first phase aimed at the
certification decision, then a second phase aimed at the merits - for the purpose of increased
delay and expense. The delay and expense arise because certification discovery inevitably
overlaps merits discovery. Others believe that certification discovery can be controlled
effectively, and that it can be managed to reduce any duplication.
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121 litigatiOni irolves an overlapping Ol tuipeting class, indeed, there ni ay be

1 2 2 compel l inlg teasons to defet to it. If Id tId litigationi 1eains iII a
12 3 relatively early stge on theL other hand , the prosphct that dupuic~ating,

124 overlapping, or comupeting classes may Iresult in conflictilig ui dis u p ti v e

1 2 5 deeopet muay be a. easou to expedite the d etrmnt i on WIhethe t o

1 2 56 cert if y a c i a ss'1

1 2 7 O t h er reasons may affect the timing of the certification decision. The
128 party opposing the class may prefer to win dismissal or summary judgment as
129 to the individual plaintiffs without certification and without binding the class
130 that might have been certified. Time may be needed to explore designation
131 of class counsel under Rule 23(g). recognizing that in many cases the need to
132 progress toward the certification determination may require designation of
133 interim class counsel under Rule 23(g)(2)(A! " The period immediately
134 fbilowing filg may support fiee exVplolationl of settlemaient rppuituimies,
135 atlotighu settlmiIntdis ctIsi IIUhould not beumeS the lU foi defeing
1366 the activitie needed to piepam fbi the cjtification deteiimii

137 Although many circumstances may justify deferring the certification
138 decision, active management may be necessary to ensure that the certification
139 decision is not unjustifiably delayed beyod the eeds that justify delay. These
140 amendmenits a, The e z ule is not inten1 ded to enlcourage or excuse a dilatoly
141 appi oach to the cei tification deter miniiation. Class litigatiou. imiust niot becom e
14 the occ U~asion lUI long-delayed justice. Class membeIU.I Ulsl llt needp. mpt

143 melief, and orderly melationships betweenm th e class action and possible
144 individual Ul othem pam al rle actioIns eIuim sSpedy pioceing1 in thel ca43

1 4 5 a ct i on. Tthe party oppulminl a l sed class also is entitled to a promupt
146 deterdinationj of the scope of the litigationi, see hilhp AM0171S v. X26011a
147 A I bestosu T, 214 F.3d 12 (2d Cjr. 2000). The obJe
148 of Rule 23(c)(1)(A) is to enisure that the p aw ties act with leasoLnable dispatch
149 to gathei and pesent infopinationm iequited to sUppoit a well-infopmed
150 deteriminatioul whLther to crtify a class, and that the c u rt m a k e the

9 These words respond to a suggestion at the Chicago Conference.

10 In place of the overstricken material, we might add a chaste reference to the treatment
of trial plans in the Manual for Complex Litigation Third. Sections 30.12 and 30.13 seem the
most relevant.

"' These words are added as a reminder of a theme often sounded with respect to
appointment of class counsel. The reference to (c)(1)(B) is provisional, depending on the ultimate
location of the Class Counsel provisions.
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151 determiniation pioniptly aftet sufficient infbinmation, is submitted.

152 Subdivision (c)(1 )(B) requii es that the o. de. certifying a (b)(3) class, not
153 the notice alone, state wlhen and how class ienbers Call opt out. It does not
154 addiss, the questionu that may arise UindeI R-lk 23(e) When t h e nloltice U-
155 certification is com.,mbinmed with a notice of settlekment 12

156 Subdivision (c)(1)(C); reflects two amendments. The provision that a
157 class certification "may be conditional" is deleted. A court that is not satisfied
158 that the requirements of Rule 23 have been met should refuse certification
159 until they have been met. The provision that whic permits alteration or
160 amendment of an order granting or denying class certification; is amended to
161 set the cut-off point at final judgment rather than "the decision on the merits. "
162 This change avoids any the possible ambiguity in referring to "the decision on
163 the merits." Following a determination of liability, for example, proceedings
164 to define the remedy may demonstrate the need to amend the class definition
165 or subdivide the class. The dete1 minationm of liability m1iglht seem a decision-on
166 thes mi eli ts , but it io nut a final judgmInIt that shuhld prevent fDithm e

167 coslnideratio. offthe class certificationl and definitionl. In this setting the final
168 judgment concept is pragmatic. It is not the same as the concept used for
169 appeal purposes, but it should be flexible in the same way as the concep t used
170 ill defining a pjpe a la bility , p a r tic u la r ly in p r o tr a c t e d ins t it u ti oni a l refofirm
171 litigation. FIo example, piuceedings to enforce a complex dectee in
172 protracted institutional refor.n liti gti gati o n may Iquire sevej-al
173 adjustments in the class definition after lia b ili t y is dt led. ma y

1 7 4 gener a t e several occasions fo1 fi nal judgmnitn appeals, and likewise may
17 Deont uslu~ate thei need to adustb thel class definitiLIU-.

176 The authority to amend an order under Rule 23(c)(1) before final
177 judgment does not restore the practice of "one-way intervention" that was
178 rejected by the 1966 revision of Rule 23. A cUm t niay not decide the nierits
179 first and then. cei t ify a class. It is no mume appi opi iate to certify a class after
180 a deten,;nination that seems favorable to the class than it VVould be to ceitify
181 a class fbu the puIpose of binding clas e s mnubyiU b an advemse judgmnent
182 pr eviously r endered vvithout the pr uotectionms that flow froi clas Cie, tificatiotL.-
183 A determination of liability after certification, however, may show the a need
184 to amend the class definition. In extreme unusual circumstances,

12 This paragraph should be deleted if the notice sentence is moved from (c)(1)(B) to
(c)(2)(A)(i). See note 2.
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185 decertification may be warranted after further proceedings sho w that the class

186 isot adequately represe n ted ox that it is not proue lo miainitain a class
187 defin1ition th a t substantially . eseibles the definition mnaintained utp to the time
188 of X .aling onl the mlerit S.

189 Paragraph (2Q. The first change made in Rule 23(c)(2) is to require call
190 attention to the court's authority - already established in part by Rule
191 23(d)(2) -to direct notice of certification to a Rule 23(b)(1) or (b)(2) class.
192 in Rue 23(b)(1) and (b)(2) class ac.tioi. The present rule expressly requires
193 notice only in actions certified under Rule 23(b)(3). Members of classes
194 certified under Rules 23(b)(1) or (b)(2) cannot request exclasioAi, but have
195 interests that should be may deserve protectioned by notice. Tlese int er ests
1 9 6 oft en all be protected without iequitiing the exacting efforts to effet
197 individual nUtice tu identiflable cainasiemberi that stem fromU the ight to elect
19 8 exclusion fruo a (b)(3) class-.

199 The authority to direct notice to class members in a (b)(1) or (b)(2) class
200 action should be exercised with care. For several reasons, there may be less
201 need for notice than in a (b)(3) class action. There is no right to request
202 exclusion from a (b)(1) or (b)(2) class. The characteristics of the class may
203 reduce the need for formal notice. The cost of providing notice, moreover.
204 could easily cripple actions that do not seek damages. The court may decide
205 not to direct notice after balancing the risk that notice costs may deter the
206 pursuit of class relief against the benefits of notice.

207 When the court does direct certification notice in a (b)( 1) or (b)(2) class
208 action, the discretion and flexibility established by subdivision (c)(2)(A)
209 extend to the method of giving notice. Individual notice, when feasible, is
210 required in a (b)(3) class action to support the opportunity to request
211 exclusion. If the class is certified under (b)(1) or (b)(2). notice facilitates the
212 opportunity to participate. Notice calculated to reach a significant number of
213 class members often will protect the interests of all. Informal methods may
214 prove effective. A simple posting in a place visited by many class members,
215 directing attention to a source of more detailed information. may suffice. The
216 court should consider the costs of notice in relation to the probable reach of
217 inexpensive methods.

218 If a Rule 23 (b)(3) class is certified in conjunction with a (b)(2) class, the
219 (c)(2)(A)(tii) notice requirements must be satisfied as to the (b)(3) class.
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220 The direction that class-certification notice be couched in plain, easily
221 understood language is added-as a reminder of the need to work unremittingly
222 at the difficult task of communicating with class members. It is virtual!
223 impossibh difficult to provide information about most class actions that is
224 both accurate and easily understood by class members who are not themselves
225 lawyers. Factual uncertainty, legal complexity, and the complication of
226 class-action procedure tself raise the barriers high. Courts may need to
227 consider whether the case involves class members who are more likely to

228 understand notice in a language other than English. or who are more likely to

229 receive notice delivered through a means other than - or in addition to - the

230 mail. In som e many c t has pmoved u to piovde these ba i ers

2 3 1 may be reduced by m povidig an int, oducto y summinary that b1iefly expr esses
232 t}I nnost saliiet poinits, leaving ftille xpession, to thel bbody oftihe nutice. The
233 Federal Judicial Center has andettaken- to created illustrative clear-notice
234 forms that provide a helpful starting point for actions similar to those
235 described in the forms. Eve iwith these illustiativ-c guides, the lesposibility

2 3 6 to "fill in the blanks" with lear language for a ny particulat case leminas

237 chalkenging. The challenge will be incU eased in cases i volvitT classes that
238 justify notice not only in English but also in anotler language because
239 sigliificaiit nuntbes of 1em1 ebs are mtue likely to understaiid notice ill a
240 differenllt !anage.13

241 Extension offthe notice requit emnc,,t lo Rule 23(b)(1) and (b)(2) classes

242 justifies appllyhTl to thlose classes, as well as to (b)(3) classes, the right to
243 nte, all appearace through counsel. Menb~ers of (b ) ( 1 ) and (b)(2) classes

244 Imiay ill fact leave gteate, need of this light since they lack the protective
245 alte native of electing exclusion.

246 Subdiviisiui (~.c)(2)(A)(ii) xequil es 1ntice~ alculated tu irach ai Xeasoable

247 luzniber of niieibet s of a Rule 23(b)(1) ol (b)(2) class. The mea nls of nouti

248 designied to reach a easouable numlber o f class membes, should be
249 determinied by the chu tnistanices of each case. See Aullae v. C-enual
250 IHwmover7 Bank& T- Co., 339 U.S. 306, 319(1950). "Pf]uticereasonably

251 h tami to reach inuost ofthose inte ested in objecting is likely to safeguai d the

252 interests of all i" Notice affni al tuunity to protect class inter ests.

13 It has been suggested that notice written by collaboration of class lawyers with

opposing lawyers will inevitably be made incomprehensible by the need to protect themselves. On
this view, notice should be written by the court or by someone appointed by the court; the most
daring suggestion is that the court should appoint a person who is not a lawyer. That suggestion
seems to go beyond the sphere of the Note.
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253 A24thougl notice is sent after cet fification., class inbelie, 5 con1 t in ut Lto have an

254 est in the pre equisites and standaids fot certification, the class definition,

255 and the a d equ a cy of representation. Notice suppits the oppoitunity to

256 challenge the certification on such gouunds.i Notice also supports the

257 uppoftunity to noitor the continuihT perifoman1ce of class rpentatives

258 and class counsel to ensure that the predictions of adequate repi ~litatio
259 made at the tine of certification1 are fulfilled. These goalsjustify notice to all

260 idenitifiable class members when cimuanistances support individual notice

261 without substanitial burden. If a party addresses regular coi.,nnunaicatio11s to

262 class miemibe, s for o t he i puIuoses, fob example, it imiay be easy to include the

263 class !itice with a routine distributioni. But when individual notice Would be

264 bui denine or intr usivu,"4 the reasons for giving notice often can be satisfied

265 without attemiting peisonal notice to each class memei,, even whMeln many

266 individual class miemnbe, i Call be id en tifie d. Publis 1 ed notice, pe1lhaps

267 supplemented by diect notice to a significait iumibei of class mnembes, will

268 often suffice. In determiirning the m1eans and extent of notice, the court shouuld

2 6 9 attempt Lo enstue that notice costs do not defeat a class action worthy of

270 certification. The burden i poose d by notice costs iay ble padiulaily

271 tIrubl nu ill actions that seek only declaratoy or i njunctive relief

272 If a Rule 23(b)(3) class is certified in conjunction with a (b)(2) class, the

273 (e)(2)(A)(iii) notice requineiiieiits iust be satisfied as to the ( b ) ( 3) class.

14 It has been forcefully urged by one regular participant in the drafting deliberations that
this sentence should be stricken. We should not invite repetition of the careful process that led to
the initial certification order.

15 As noted with the text of the rule, public-interest groups continue to urge that this Note
language does not allay the risk that notice costs will defeat the ability to maintain worthy (b)(1)
and (2) classes. One specific suggestion is that defendants should be made to share or pay notice
costs. A similar suggestion has been put aside as to small-stakes (b)(3) actions. The present Note
language was intended to urge courts to carefully consider these concerns. Perhaps something
more could be said about the costs of published notice and the suitability of such alternatives as
posting in a place of employment. It also would be possible to suggest that the court should
avoid pressures to narrow the class definition in order to reduce notice costs.

There is a separate question about notice to identified class members in civil rights and
discrimination cases. Jocelyn D. Larkin testified at the San Francisco hearing that Rule 23 is
important in part "because of the anonymity it provides." That concern might extend to efforts to
identify class members for notice purposes.
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274 RULE 23(e): REVIEW OF SETTLEMENT

275 Rule 23. Class Actions

276

277 (e) Settlement. Voluntary Dismissal, or Compromise, and Withd awal. A class

278 action shall not be d ismisse d or compromised without the app, ouval of th e c Ourt, and

279 notice of the pioposed disinissal or pi uiSh shall be given to all ie.ebris of the

2 80 class in such iniauiei as the court di ects.

281 (1' (A) A 1erson who sues Ot is sued as a 1emesentative of a cas

282 voluntarily dismiss, comr withdraw all o. pale of 1e

283 issues, o defenses1 but orlv with the cotrt's appiroval. The court must

284 approve any settlement, voluntary dismissal, or compromise of the claims.

285 issues, or defenses of a certified class. 16

286 (B) The court must direct notice in a reasonable manner to all class

287 members who would be bound by a proposed settlement, voluntary

288 dismissal, or compromise.

289 (C) The court may approve a settlement, voluntary dismissal, or

" This change undoes the requirement that the court approve pre-certification retraction

of class claims. Deletion of the reference to the class representative flowed from concerns about
the situation in which a settlement is negotiated by a person who hopes to be designated as class
representative but who has not been designated by the time the settlement agreement is reached.
The court must in the end certify the class before it can approve a class settlement.
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290 compromise that would bind class members only after a hearing and on

291 finding"' th a t the settlement, voluntarM dismissal, or compromise is fair.

292 reasonable, and adequate.

2 93 (2) The cm t may direetthe parties seeking approval of a settlement, voluntaru

294 dismissal, or compromise. ul vithdiawal under Rule 23(e)(1) must to file a

2 9 5 statement identifying a C.pY 01 a SU11Iiilay fo any agreement or understanding

296 made in connection with the proposed settlement, voluntary dismissal, or

297 compromise.

2 98 (3) [AIternative 1 /In an action previously certified as a class action under Rule

2 99 23(b)(3), the Rule 23(e)(1)(B) notice must state terms on which individual class

3 00 members may elect exclusion from the class, but the court may for good cause

3 01 refuse to allow an opportunity to elect exclusion if class members had an earlier

17 Serious thought was given to a revision incorporating Rule 52: "on making findings of
fact and conclusions of law under Rule 52(a)." That is the language used for attorney fees in what
is to become Rule 23(g). In the end it was decided that the determination that a settlement is "fair,
reasonable, and adequate" is too much a matter of gestalt judgment to be filtered through specific
findings. The universe of potential settlement terms is heavily populated. Detailed findings are
difficult to express without comparison to hypothetical alternatives. The lengthy list of often
complex factors published in the draft Note illustrates the complications invited by a specific
findings requirement. Many of the comments reflected a fear that any list of factors would
become the occasion for rote findings that simply check off each factor; that danger persists even
after deleting the list from the Note, as the many opinions on settlement can be used to generate
similar lists. The legal standard set by Rule 23(e)(1) - fair, reasonable, and adequate - seems
even less susceptible of translation into the language of detailed "fact" than such familiar standards
as the reasonable care standard. Beyond this concern, invocation of Rule 52(a) invokes also the
clear-error standard of review. Although the clear-error standard is malleable, it may be better
not to fix it to settlement approvals. Attorney-fee determinations, on the other hand, may often
involve questions that clearly turn on historic fact.
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302 opportunity to elect exclusion."8

303 (3) tAIternative 21 In an action previously certified as a class action under Rule

304 23(b)(3). the Rule 23(e)(1)(B) notice may state terms that afford individual class

305 members a second opportunity to elect exclusion from the class.

306 (4) (A) Any class member may object to a proposed settlement, voluntary

307 dismissal, or compromise that requires court approval under Rule

308 23(e)(1(C).

309 (B) An objector may withdraw objections made under Rule 23(e)(4)(A)

310 only with the court's approval.

311

312 Committee Note

313 Subdivision (e). Subdivision (e) is amended to strengthen the process of
314 reviewing proposed class-action settlements. It applies to all classes, whether
315 certified only for settlementt, cetified as an adjudicative class a n d then se tt led,

3 1 6 piesente d to the court as settlement class but found to mweet the requirements lb
317 cer fificationi for trial as well. Settlement may be a desirable means of resolving a class
318 action. But court review and approval is essential to assure adequate representation
319 of class members who have not participated in shaping the settlement. 1 9

18 Alternative 2 is recommended for adoption. Alternative 1 is preserved here to help
frame the debate.

'" This sentence is a possible response to the occasional protests that the tone of the Note
is unnecessarily negative. More pervasive reminders of the value of settlement could be added,
but the whole purpose of subdivision (e) is to ensure that the attractions of settlement do not
overwhelm the imperative of fair, reasonable, and adequate disposition
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320 Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the power of a class
321 representative to settle class claims, issues, or defenses. The tefe enCe to settlemient
322 i, addes as a tvinn inUIS tunlviual tUo the indern eye than "comnpruomise." The

323 iiguiivniitat of court approval is niade explicit f 1 p ie-certi fi ca t i on1 dislpositionL
324 disnissals, to assure judicial supc vialun over class-action practice and to
32 5 prtectt the integrity of caso-atiun n rtocdui cx The n evw l a mitdutes a
326 distilltioin betwviee voluiitary dismissal and a COurIt-ordeLed di-niisal that saa been
327 recognized in the canes. Court approval is an intrinsic eleneint of an ilivoluntary
328 dLii:___. iTvulita. di::iiialoftin _ _ult _fru _ __*iy jdint or a motiun to

329 disniAss for f a ilu i e to state a claimn upou which delief can be gi anted. It may result
330 fron tlmei o ilculmntanlas, such as discovery sanctions. The distinction is usefll as
331 wvvll in detenfiimin 6 t h e need fl r notice an addrususd by paragraph 1(B).

332 The court-appuoval equii emnllt is mnade explicit fri voluntary prue-ceu ification
333 dtSissaL tu pmotect- mmemibei s of the descibed clabs and alsu tu piOtvt the itugiity
334 of class-action piocedure. If a pl e-ceL l if ic a ti on settlement or withd1 awal of das
335 allegations appears to include a pi ciuu paid not only as compensation for
336 settling individual rep' e clainls, but also to avoid the thl e a t of class
337 litigation, tle couut 1nay seeak auantca tnat the class-actton allegations neie
33 8 not asseated, oir withdiawnn, solely fon strategic put poses, and that the rights o
339 absent class inenibehs are not unfairly piejudiced. Because Whet! spec ia l

3 4 0 Circtilnstances suggest that class iembem s nmay have elyiedd' on thc class action to
341 pr otcut theim inte ests, the COut imay dim ect consider whether somn e easonable fol In
342 A nmtic oftlm dismisal is airanted Lu al. t clasg nmembers that they c a n nu longer

343 rely on the class actioi to tol statutes of fijnitatiua o utIherwise puotect theim
344 interests. As an alternative, the court miay provide an opportunity for othei class
345 lepriepsntatiV; tU a ,pvim ila tu the uppoutunlity that uftell is pIUvided when th%

346 claiims of iidividual clas lupic mitatives become muoot. Special difficulties mciay aC
347 if a settlemnenit appeals to imclude a pm vmniumn paid not only as couipuemsatiuio fom
348 :sttling individual representatives' clainin but alsu tu avuid the threat uf class

34 9 litigatiou. A pi e-ceu iification settlement does not bind class niembem s, and the couut
350 camnot effectively muguime an unwillinlg epresentative to catry on ;ilth class
3 51 _ _p__entau NuI . . it fa'ir tu siffen th defendant's _ eo uve by forbiddimn payr_ nnt

352 of a pe miuimn to avoid furthem subjection to the bu deuns of class litigation. Onc
3 53 effective ruenedy again may be to seek out othem class i eupresetatives, leaving it to the
3 54 parties to determ ninme whethem to counplete a settleuennt that does not counclude the class

20 This change would respond to the suggestion that most class actions are not publicized
at the time of filing; absent general notice, it is unlikely that any potential class member has relied
on the action. It would be possible to say more along that line in the Note. It also would be
possible to be even more restrained in describing the possibility of notice, to say nothing about
notice, or to refer to Rule 23(d)(2) as a source of authority to give notice of a pre-certification
dismissal "in an unusual case in which putative class members may have relied on continuing
progress of the action as a class action."
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355 proceedings72 t

356 Adutinistr ation1 of subdivision (e)(1)(A) should not interfere wi th exe cise
3 5 7 of the Xrigh t to amend oe as a llatte of course povided by R ule 15(a). Du in
358 the period befo.e a r v eadi 1 r i s fild, das cunsel may d iscov er
3 5 9 reasons to l rfonlaluate the dlims i ways that onmit sonte theol ies included in
3 6 0 the originiai cuianpla;in. 9Th1er i a rik that inquuiy in1 to the resn foj1 Su ch

3 6 1 c h a nges jinight interfere~ with thec adversary balauce oF the litigation. Iin mosut
3 62 cia-u~instanLes3 tijeco~urt should iiut inuire in;to thea e a ~u n a foln changeb muadc
3 63 by3 a n antenided counplahined filed as a matter ofous unls the ch a ng~e s appeal

360 ~~~~~~~~~~~~~~~~~~~~- _2_

3 64 to suin lender centr a l paris of the original class, clainls.

365 Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)'s reference to
366 dismissal or compromise of "a class action." That language could be - and at times
367 was - read to require court approval of settlements with putative class
368 representatives that resolved only individual claims. See Manual for Complex
369 Litigation Third. § 30.41. The new rule requires approval only if the claims, issues,
370 or defenses of a certified class are resolved by a settlement, voluntary dismissal, or
371 compromise When a putative class has not been certified, special circumstances may
372 lead a court to impose terms that protect potential class members who may have
373 relied on the class allegation or that prevent abuse of the class-action procedure. As
374 an alternative, the court may direct notice to the putative class under Rule 23(d)(2).

375 Subdivision (e)(1)(B) carries forward the notice requirement of present Rule
376 23(e),butiiiakesitiandatoryo ilyfo 1 settlene nt , volu1 itay dism1issa l, i.Apouiise

21 It was urged at the Chicago Conference that the court should not take on the role of
seeking out class representatives to replace those who, for reasons good or not so good, seek to
surrender before a certification determination. One easy response would be to delete this
sentence. A different response would be to make this sentence parallel to the third sentence in the
paragraph: "One remedy again may be to delay dismissal for a suitable period to allow other class
representatives to appear " The difficulty with this response is that absent notice of some sort,
appearance by other would-be representatives seems unlikely.

22 This new paragraph is an attempt to respond to a suggestion in Barry Himmelstein's
written statement for the San Francisco hearing. Mr. Himmelstein urges that the Note should say
that court approval is not required for an amendment made as a matter of right "unless the
amendment would delete the class allegations in their entirety. " Saying that in the Note would
create an apparent disagreement between Rule and Note. Saying it in the text of the Rule would
provide a clear direction, but might go too far: the amendment might leave no more than an
insignificant class claim, or a claim that manifestly could not be certified.
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377 ofthe class claimis, issues, or defenses. Notice is 1equired when the settlement binds
378 the class through claim or issue preclusion, notice is not required when the settlement
379 binds only the individual class representatives. Notice of a settlement binding on the
380 class is required either when the settlement follows class certification or when the
381 decisions on certification and settlement proceed simultaneously. botl whMen the class
382 was certified beffire the p1 oposed settlement and whe1n t h e dii un cetfication
383 and settlenent proceed silnultantusly - the tes t is vdehetl the settlemi en ti is to bind
384 the class, not only the individual class xepi esetatives, by th e claim- and
3 85 issue-piecitusiol, eff-ectsuofres jtdicata. T~e cout n1ay ode, noict mn~beirs- of
3 86 the pr1 oposed class of a disposition Bade before a certification decision, and may vvish

387 to do so if special Cir humstancs sow there is eason to suppose that other class
3 8 8 meme i, s inay lhave relied on the penmding action Lo defer th eir oVVn litigation. T9he
389 court 1nay also require Nnotice also may be ordered if the1 e i s an involuntary
390 dismissal after ce, tification, although such orde 3 alre unusual.; oOne likely reason
391 would be concern that the class reipmmativ mfay not have provided adequate
392 feoilesetatti.

393 Reasonable settlement notice may require individual notice in the manner
394 required by Rule 23(c)(2)(B) for certification notice to a Rule 23(b)(3) class.
395 Individual notice is appropriate, for example, if class members are required to take
396 action - such as filing claims - to participate in the judgment. or if the court orders
397 a settlement opt-out opportunity under Rule 23(e)(3).

398 Subdivision (e)(1)(C) confirms and mandates the already common practice of
399 holding hearings as part of the process of approving settlement, voluntary dismissal,
400 or compromise that would bind members of a class. Th1 e f actors t o be consider ed in
401 deteimminig whether t o appuove a settlekment are com1plex, and should not be
402 presented simply by stipulatio, of the laitie.

403 Subdivision (e)(1)(C) afso states the standard for approving a proposed
404 settlement that would bind class members. The settlement must be fair, reasonable,
405 and adequate. A helpful review of many factors that may deserve consideration is
40 6 provided by In re: Prudential Ins. Co. America Sales Practice Litigation Agent
407 Actions. 148 F.3d 283. 316-324 (3d Cir. 1998). Further guidance can be found in the
408 Manual for Complex Litigation.

409 The court, further, must make findings that support the conclusion that the
410 settlement is fair, reasonable, and adequate meets this standard. The findings must be
411 set out in sufficient detail to explain to class members and the appellate court the
412 factors that bear on applying the standard. "The1 d ist1ict court ntmust slouv that it has
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413 explored these factos compirehelnsively to survive appellate eview." hi re *fegO
414 Finwibial Co~p. Securities itigatio,, 213 F.3d 454, 458 (9th Cei. 2000).

415 The seem ingly sinple staidai d for a pp i o v in g a ettleieint may be easily applied
416 i es. A settlemeint that accods all ou nladly all ofthe requested 1elief, f01
417 exallple, is likely to fall short only if the e is good reason t o fear that tLhe equest was
418 sigiificaiitly inadequate. In othel cases, howeveL,

419 R. ev iew i a osed class -ation settlement often1 w ill not be easy. tMany
420 settlemt enbts ilvaluated Iunly after conusidening a lost of factors that 1eflect tlhe
421 substance of the terms agreed upon, I kiowldge base available to tle p a rties and
422 to the court to appiaise the strength of th cas's positioni, anid the stmdture and
423 natue of the itiatin oc A lefrl p feviewfnaiy fautoi sthat i diay deserve
424 considerationi is provided by in e:. P -udential Ins. Co. America Sales P acfice
425 itigrtion A gend A ctims , 148 F.3d 283, 316-324 (3d Cir. 1998). A list ofthese
426 factors iiust ble incoplete. Recent decisions, slould always be consulted, and
427 guidance cani be foun1 d in the M'vaniual fori Complex Litigation. Th11 ex a m1 p les

4 2 8 piovided lhm c a, e only illustrative; somie exmanIples offactors th a t iiiay be nnpuftant
429 iSe soinle but irrelevant in othe s. Matters excluded onfitted flrom1 th e exaapkles
430 llay, in a rarticular case, be miore iiipoi tant than aniy imatte. oe, ed as an exampkle.

431 A numnber of variables influence settlentent evaiuation.A-pplication of these
432 factoui will be infleced Iy vaiiables that aie notlisted. One diensio involves the
433 nlature of tle sub~stanlti ve class claimls, issues, or defenlses. Alotlhet inlvolves tenti
434 of the class, whether i a n d a t ory or opt-out. Another i n vol ves the UUAix of individual
435 claiins. -a A cass involving only smIall claimls. i a y be the only sole opportuniity fbi
436 relif, and also pose less little risk that the settlem1 et tekns will cause sacrifice of
437 re.oveies that are ilnpuotalnt to individual class imelbers; a dass involving a Ufix of
438 large and slnall individual clailnis miay involve coflicting inkteests, a class involving
439 Imaniy claiis that are inidividually imipoutant, aS fo1 exal p le a iass-tort5
440 personal-iijtury cdass, niay )ecuii s ~ecial care. Still other d i mien sioi i s of diffeIenLce
441 will emergt.

442 Otonug the fatoi S that Imiay beai un 1 view of a settlement ae these:

443 (A) a ofinpaiioun ofthe pi oposed settlement with the probable outcome f a
444 tLi On tol Inleits of liability and damages as to the clai, iue, defeses
445 of the class and individual class ilenibers,
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446 (B) the piobable timine, dUI ation, agld cost of tiial;

447 (C) the probability that the class claiiu, r defenses could be
448 mai e t gh ril -- ''a-lassbai-

449 (D) tlhe i ni a tut i it y of the undeilying substantive issues, as measuned by tht,
450 iffip iiation. anid expe ience gained titlou 1 ad ju d io a t ii g individual actions, thl
451 development of scientific knlowledge,- and other facts that bear on thc ability
452 to assess the pi obable utcome of a tial On the ine, its of liability and individual
453 damnages as to the claiIInS, issus, o1 defenses of the class and individual class
454 nienbers,

455 (E) tlhe extent of paricipatioi in tlhe sett lee nt negotiations by class, nienbel s
456 ot class repiesentatives, a judge, a inagistr ate judge, oi a spe ial iiiaster;

457 (F) tl e n unmbei anld foce o f ob jections by class, nieniber,

458 (G) the pi ob a b le resourees and ability oft atie t ay, collect, o efce
459 the settlemlenlt comlpa, ed withl enfor cement of the p, obable j adgmlent plredicted
460 undei (A);

461 the effect of thi ttlentent on uther pending actiefte

462 (H) tlhe istence and plobable outbyje of similar ca i ms by ctl ass e and
463 subclasses;

464 (I) ty COIIipa in betwyeen the r esults achieved fpi individua class or su clas
465 miiembers by the settletiiieL io rcoiipioniuse and the esults achieved-o rlikely

23 Judge Schwarzer suggests substituting "resolved" for "maintained."

24 Judge Schwarzer suggests adding "the discovery in the litigation."

25 This suggestion was made at the Chicago Conference.
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466 to be achieved - flb otlh clailn an ts p ressing iniilai Llail11,

467 (;I) whletel, class or subclass, nenbers, or th~e lass adversaty, ale accorded the tightA
468 to opt out of a equest exclusion fi -on. the settlemeint, and if so, thle nunibe
469 exercisingthe right to do so;,

470 (K) the reasonablness of any pLovisions flb attol l 1 ey fees, in1cludi
471 agi eentents with esipect to the d ivision o f fees aniong attorneys and thie teknMs
472 of ally agieements affecting the fees to be charged fo1 i eptesenti g individuai
473 clainiiants u0 objectors,

474 (L) whether the procedure f o p i ocessi n g individual claims under thi
475 settlemeniet is fail mnd 1 easonabl,

476 (M) whether a no th er COUlt ha5 ejected a substwitially silmila settlem fo
477 a iilai Cass; alde

478 (N) the a p pa ren t inhtinsic fairness of the settlem1eint tein. 2T

479 Apart fro1 th e se factors, ssettlement review also may provide an occasion to
480 review the cogency of the initial class definition. The terms of the settlement
481 themselves, or objections, may reveal an effort to hO11io Igize conflicting divergent
482 interests of class members and with that demonstrate the need to redefine the class or
483 to designate subclasses. Redefinition of the class o0 the iecognition of subclasses is
484 likely to requi1e renewed settlement n1egotI.t..., but that prospect should not deter
485 reognition of the n ee d fbi adequae rpresentation of conflicting interests Tlhis
486 lesson is en1 t en1 ched by the deciSions ill Or tiz P. Fib bod Corp., 527 U.S. 815

26 Judge Schwarzer suggests adding two additional factors:
(N) Whether the settlement will have significant effects on claimants in actions in other
courts; and
(0) Whether the settlement will have significant effects on potential claims of class or
subclass members arising out of the same or related transactions or occurrence but excluded
from the settlement.

27 Judge Rosenthal has suggested that if we retain this list of settlement review factors in
the Note, it should be rearranged in this order: A, B, C, I, F, J, E, G, (), H, D, K, L, M, N.
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487 (1999), anidA ,2nuheu Pnodls., hic. v. fidsd , 521 U.S. 591 (1997).2

488 Paragraph (2Q. Subdivision (e)(2) requires parties seeking approval of a
489 settlement. voluntary dismissal, or compromise under Rule 23 (e)( 1) to file a statement
490 identifying antharizestt le unt to d 1iect that settlem11 ent proponents file col iu
491 summaries-of any agreement or understanding made in connection with the settlement.
492 This provision does not change the basic requirement that the parties disclose all
493 terms of the settlement or compromise that the court must approve under Rule
494 23(e)(1) must be filed. It aims instead at related undertakings. Class settlemienLts at
495 times havebeen acc1mpaniedby separate agieements or understandings that involve
496 such imiatte, s as esolution of claim1 s ou t si d e the lass settlemient, position be taken
497 on late, fee applications, division of fees aiionig counsel, the fi eedom to b, ing X elated
498 actions in the fature, discovery cooperatiun, or stll other 11attems. 2 9 The reference to
499 "agreements or understandings made in connection with" the proposed settlement is
500 necessarily open-ended. An agreement or understanding need not be an explicit part
501 of the settlement negotiations to be connected to the settlement agreement. Explicit
502 agreements ot unislpoken unders taidigs may be reached that are not reflected in the
503 formal settlement documents outside the settlemenuit negotiations. There may be
504 accepted implicit conventions or unspoken understandings that accompany
505 settlement.30 Particulaly in substamitiv areas that have genetated frequent lass
506 actions, or in litigation involving counsel that have t ied litigated other class actions,
507 theie may be accepted conmvenitions that tie agieeumeiits leached after the settlement
508 agment to the settlement. The functional concern is that the seemingly separate
509 agreement may have influenced the terms of the settlement by trading away possible
510 advantages for the class in return for advantages for others. This functional concern

28 Judge Schwarzer suggests revising this paragraph to read as follows: Settlement review
may also lead to problems concerning the cogency of the initial class definition and the adequacy
of representation. The terms of the settlement or objections may reveal the existence of
conflicting interests among class members. Rule 23(c)(1) recognizes that an order certifying a
class "may be altered or amended before the decision on the merits." However, a redefinition of
the class or the creation of subclasses may affect substantial rights and raise the potential of
prejudice, in particular should it result in the exclusion of claimants heretofore considered
members of the class. Problems may be resolved by identifying needs for adequate representation
of conflicting interests. See Ortiz v. Fibreboard, [etc.]

29 It would be possible to add another set of examples offered at the Chicago Conference:
agreements by class attorneys to indemnify lead plaintiffs against liability for costs, and "simple
money buy-outs of objectors."

30 Judge Rosenthal suggests that if the following sentence is retained, it could be written:
Such conventions or understandings are likely to arise in substantive areas that have generated
frequent class actions, or in litigation involving counsel that have tried other class actions.
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511 should guide counsel for the settling parties in diselosin identifying to agreements for
512 the court to review as part of the settlement process. the existence of agreemli eni ts t h a t

5 1 3 the Coulit may wish Lo intuio e into. Doubts should be resolved by identifying
514 agreements that may be connected to the settlement. Thle sanm e coni cer i ll guide the
515 COurt in determniring what agi eements should be m evealed and whetlilel t u I eiuire filing
516 complte cUpies or onily Fuilianig. Fili11g will enable the court to review the
517 agmieements as pat of the btlement M. in somt
518 be desi able to include a bt ief stummmar y of a palftiCula ly salient separal ate g i
519 the notice sent to class members.

520 The court may direct the parties to provide a copy of any agreement identified
521 by the parties under Rule 23(e)(2). The court also may direct the parties to provide
522 a copy or summary of any other agreement the court considers relevant to its review
523 of a proposed settlement. Thle d i ection t o file copie ur sulamies of ageemm eLts o
524 unmderstalidimgsm mmade ini comuieciumm with a proposed settleml1 en1 t should consider the
525 need fot sonm e ineasa iu e of comfidentiality. A direction to disclose may raise concerns
526 of confidentiality. Some agreements may include information involve wou k-pr oduc
527 or related inteiests that may-deserve merits protection against general disclosure.31

528 One exapkle frequently urged relates to soine formms of opt-out agmeemnets. A
529 defendant whu agrees to a settleniet1 il cimultances that petmimit class nmembers to
530 opt out of the class may condition its agm eement On a limit on the muntb om value of

531 opt-outs. It is conummmoum practice to meveal the existence of the agreelm en to the con, t,
532 but not to make public the thlmm shold of class-lernber opt-outs that will entitle tle
533 defendant to back out of the agreement. Thism aciises froni1 th e fear that
534 knowledge of the fall back-out specific teiniis nmay encourage third parie to solicit
535 class llembels to opt out. Agreements between a liability insurer and a defendant may
536 present distinct problems. An understanding of the insurance coverage available to
537 compensate class members may bear on the reasonableness of the settlement. Bare
538 identification of such agreements may not provide the information the court needs.
539 Unrestricted access to the details of such agreements. on the other hand, may impede
540 resolution of important coverage disputes. These and other needs for confidentiality
541 can be addressed by the court.

542 Rule 23(e)(2) does not specify sanctions for failure to identify an agreement or
543 understanding connected with the settlement. Courts will devise appropriate
544 sanctions, including the power to reopen the settlement if the agreements or

31 Judge Schwarzer would revise these two sentences: "The direction to file copies or
summaries of agreements or understandings made in connection with a proposed settlement may
give rise to a need for protection of confidential materials or information. The court should
provide an opportunity to make appropriate claims to work product or other relevant protection."
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545 understandings not identified bear significantly on the reasonableness of the
546 settlement.

547 Paragraph (3). Subdivision (e)(3) authorizes the court to permit class members
548 creates an opproitunity to elect exclusion from a class certified under Rule 23(b)(3)
549 after settlement terms are announced. An agreement by the parties themselves to
550 permit class members to elect exclusion at this point by the settlement agreement may
551 be one factor supporting approval of the settlement. Often there is an opportunity to
552 opt out at this point because the class is certified and settlement is reached in
553 circumstances that lead to simultaneous notice of certification and notice of
554 settlement. In these cases, the basic Rule 23(b)(3) opportunity to elect exclusion
555 applies without further complication. In some cases, particularly if settlement appears
556 imminent at the time of certification, it may be possible to achieve equivalent
557 protection by deferring notice and the opportunity to elect exclusion until actual
558 settlement terms are known. This approach avoids the cost and potential confusion
559 of providing two notices and makes the single notice more meaningful But notice
560 should not be delayed unduly after certification in the hope of settlement. Paragraph
561 (3) c. eates a second opportlunity to elect exclusion fl cases in whlich there lha s beel
5 6 2 a n earlier Opportunity to elect exclusion that has expired by the t i me offthe settlement
563 notice.

564 Paragraph (3) creates a This second opportunity to elect exclusion for cases that
565 settle after a certification decision if the earlier opportunity to elect exclusion provided
566 with the certification notice has expired by the time of the settlement notice. This
567 second opportunity to elect exclusion reduces the influence forces of inertia and
568 ignorance that may undermine the value of a pre-settlement opportunity to elect
569 exclusion. A decision to remain in the class is apt likely to be more carefully
570 considered and is better informed when settlement terms are known.

571 The secon d opportunity to elect exclusion als r the essenftial
572 differlcllce betweeLn disposition of a class 1eL1bei's rights thTough a court's
573 adjudication and disposition by p ri v at n egotiation bvveen teoun-o1fiLnLed
574 repesentativres and a class adv ersaiy.Y No niatteL how caLeffilly a court inqures the
575 inquiry into the terms of a proposed settlemenlet, temis, a class-actdio settlement
576 tot p ide the curt wit t ane type ur qualiy of infoa in a t i on as
577 to the fairness, reasonableness, and adequacyof t h e outcomeI fr cl a ss ntembea s
578 that thle coudi obtains in an adjudicated resolution. A settlemtent can lack the
579 assuratce of justice that an adjudicaed resolution povides. carry the Sanxe
580 1 ieasstura f usticei as all adjudicatedi esoulttion. A settlemeint, mut LVeonei, 114ay

581 seek the gr eatest benefit For tle gr eatest lnuibei of class *ieubers by
582 huoiiogeihizmng individual cLlin that havediatinitiv Ly diffi entvalues, I4 I i n g
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583 brwh odfaebteinidvdafigai.

584 ObjeCtors may provide immp orta nm t support fo1 the coUjt's inmquily aivicw ofd
585 proposed settlenttent, but attemlipts to eicoturage anid sUppuit Objectom may pmove
586 difficult. Amu oppuo tUifty to elect exclusion aftet the teL is of a 1roposed settleknen
587 ar e niwm Inpiu ovides i5 a valuable protion against inmrovident settlement that is not
588 Povided by an eat lier opportunity to elect exclusion and that is not reliably po vided
589 by the opportunity to object. The uppuItumuty to opt out of a pioposed settleniemt
59 0 mimay affoid scammt protectin to idividual class ebes wlMn there is little realistiC,
591 alternative to Cdass litigation, other than by pioviding ani in ntive to negotiate a
592 settlemnent that - by etluaaging ss maelnmbei s to melmain in thle class - is e
593 likldy to win apploval. In sonte settings, howvever, a sufficient unbeir of class
594 ninciibei, 3may opt out to suppot t a suLLeLsox clas actIion. The~ p i uOt e ct iu n iut
595 iemamigful as to The decision of mnost class membes s to m einain in thie class after
596 they lknow the te nis of the settlement nlay pa ovide a court added assum aLce that
597 the settlenzent is reasonable. 9lis, assumL ance iJay be paxl-icular ly aluable if class
598 mmmevmbens whose have individual claims that will support litigation by individual
59 9 action, o t agm eatiu on souie other ba sis, including anothe class action, in such
60 0 amtosnl, thl decision of11 ot class nelmb, s to r enain in the clas ay pl vide added
6 01 asumammc that tl1 e sett lem11en t is reasonable. The settlemen1 t agreemienLt can be
602 negotiated On te knib that plotect against the 1risk that a pad ly will become bound
603 biy an agi eenment that does not affor-d an effctive resolution o f class clainls by
604 allowing any party to withdraw firou the agree ment if a specified number of class
605 imembers ei quest exclusit n Thc negotiated right to withdraw proteets thc class
606 adver sar ay against being bound to a settlelment that des niot deliver tlhe rep u e initially
607 bamgained fio, anid that mimay nietely set the thleshlold recovemy that all subsequevmt
6 0 8 settlem1 ent delmmanmds will seek to exceed.

609 The opportunity to request exclusion from a proposed settlement is limited to
610 members of a (b)(3) class. Exclusion may be requested only by individual class
611 members; no class member may purport to opt out other class members by way of
612 another class action. Mem11 beis o f a (b)(1) Or (b)(2) class may seek pi Otetion by
613 objectitT to celtification, the deffifiti of thle class, ou tle terms of tlhe settlekment.

614 [Alternative 1: Although the opportunity to elect exclusion from the class after
615 settlement terms are announced should apply to most settlements, paragraph (3)

32 The bold words are added to dispel the possible confusion of this reference to
negotiated back-out provisions with the settlement opt-out provided to class members by
proposed 23(e)(3).
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616 allows the court to deny this opportunity if there has been an earlier opportunity to
617 elect exclusion and there is good cause not to allow a second opportunity. Because
618 the settlement opt-out is a valuable protection for class members, the court should be
619 especially confident - to the extent possible on preliminary review and before hearing
620 objections - about the quality of the settlement before denying the second opt-out
621 opportunity. Faith in the quality and motives of class representatives and counsel is
622 not alone enough. But the circumstances may provide particularly strong evidence
623 that the settlement is reasonable. The facts and law may have been well developed
624 in earlier litigation, or through extensive pretrial preparation in the class action itself
625 The settlement may be reached at trial, or even after trial. Parallel enforcement efforts
626 by public agencies may provide extensive information. Such circumstances may
627 provide strong reassurances of reasonableness that justify denial of an opportunity to
628 elect exclusion. Denial of this opportunity may increase the prospect that the
629 settlement will become effective, establishing final disposition of the class claims]

630 [Alternative 2: The decision whether to allow a second opportunity to elect
631 exclusion is confided to the court's discretion. The decision whether to permit a
632 second opportunity to opt out should turn on the court's level of confidence in the
633 extent of the information available to evaluate the fairness, reasonableness, and
634 adequacy of the settlement. Some circumstances may present particularly strong
635 evidence that the settlement is reasonable. The facts and law may have been well
636 developed in earlier litigation, or through extensive pretrial preparation in the class
637 action itself The settlement may be reached at trial, or even after trial. Parallel
638 enforcement efforts by public agencies may provide extensive information. THe
63 9 p ie-settlev1menxt activity of class ieibets or even cas.s iel LesLtaLv5 suggest
640 that any wa Ii anted objections will be '1'ade. Other circumstances as well may enhance
641 the court's confidence that a second opt-out opportunity is not needed.]

642 An opportuiity to elect exclusion aftea settlement teans are Inown, eitheL as the
643 initial opput unty ui a second uppoutunity, mnay ieduce the need to p}ovide
644 piocedural auppust tu tely upon objectois to reveal deficILae6 inl propoIed
645 settlemient. Clas 111 l11 bers who find the settlevnlet uMeattxadiv call piotvt theil
646 uwnlntersts by upting out of the class. ret this uppou tunity does not inean that
647 objector sbLLIL uniimpuOtant. It ilay be difficult to ensu1 e that Classn ietlbersi t tly
648 undeL stand MSttlvlLnt tcnn and the risks of litigation, paltiu a iy cases of niucl
649 coLmplexity. If iust class mnemnes have smnall claims, mnoieove and lack
650 mieaniigful alter atives to pus sue then1, the decision to elect exclausio is Inuv a
651 symbolic protest than a immeaningful Hpursuit of alt native minivdies.

652 The terms set for permitting a second opportunity to elect exclusion from the
653 proposed settlement of a Rule 23(b)(3) class action may address concerns of potential
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654 misuse. The court might direct, for example. that class members who elect exclusion
655 are bound by rulings on the merits made before the settlement was proposed for
656 approval. Or the court might condition exclusion on the term that a class member
657 who opts for exclusion will not participate in any other class action pursuing claims
658 arising from the same underlying transactions or occurrences. Still other terms or
659 conditions may be appropriate.

660 Paragraph (4). Subdivision (e)(4) confirms the right of class members to object
661 to a proposed settlement, voluntary dismissal, or compromise. The right is defined
662 in relation to a disposition that, because it would bind the class, requires court
663 approval under subdivision (e)(1)(C). The court has discretion whether to provide
664 procedural support to an objector. If the disposition would not bind the class,
665 prulil a~~oval only under thle genleral JiuvisionlS of subwdivisionl (e)(l)(A), thle
6 6 6 C U I t heains Lhe a u th or ity 3

to hcar from mmbeors of a class that might bencfit from
667 o unmd proedig and tw alluw a new class rpsntatvc IU cUI lass

668 cetifiCation. Objections i ay be mnadea as al individual iattei, algattig that tihy
6 6 9 objectin1g class imieiiber should not be included 11 th e class definitioni o is en1titled to
670 CIenis diffiet ent than tlhe te in s affopded other class neibers. Individually based
671 objection1 s a lmos t inevitably conlme from individual class nemibevs, but Ukless a"
672 nuanbeli of class 1neinbeis ira ise objectionss, they are not likely to piovide mnuch
673 iniffijmation about the overall reasonableness ofthe U ttlenin t ti ess there a , nany
674 individual objectom." O b j cetio n s also may bc madc in tcrms that cffcotivcly rely on
675 class interests the objecto th en is ati in a ole akin to the ole played by a
676 coulr-apploved clas r epi eur CSvhiass-basrd objection may be the oly

677 inieatis available to pimovide stong priesent the inost effective adversary challenge
678 to the reasonablenessiof the settlementi. - the parties ho haW v piesented tit
67 9 agreeimeint fbl a p p o v a l mIay be hard-put to understand the possiblU failings of their

680 o vvnv Od-fkithe ffbLts. It seeuis likely tlat i piactice i Many objectoi sill algue
681 in terms that l uulii tu ivolvU inVUo L both inidividual and clas sinterstsu."

682 A class inniui imay appeua and object without bseking iIItei veItion. Many
683 coUats, of appeals, howeveu, have adopted a Ille that ecoglnizes staniding to appeal
684 only iftiue objectoi har won ihiasvuntioni in thue dibtrict Coult. See, e.g., hi reBrwl
685 Aie Pi.Th - Pt.iU n D gs Antit-ust Lthvioz, 1 5 F.3d 456 (7the ir. 1997).

3 Judge Schwarzer suggests substituting "discretion" for "the authority."

34 Judge Schwarzer suggests deleting this sentence.

3 The shaded material clearly is not essential to explain the purpose of adding paragraph
(4). It may, however, stimulate some courts to consider matters that otherwise would go
unconsidered.
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686 o0bjtur w h o wishes to peser ve the opportutnity to appeal is well advised to seek
687 initerVentffhai

688 The important ole objectos played by objectors may justify substantial
689 pIOuCdUlal suppolt. Thle paities to the settlement agreemuient miay piuvide access to
690 the i esults of all disco vy in the class antion as a iuan of facilitating app. aisal of the
691 st engths of the class positions on the iui ito. If nettlcmct is reached early in the
692 po g ess of the class action, however, thie e may be little discoveuy. Discvay ill-
693 and even the actual dispositions of - paialleA litigation niay piovide alteinativu
694 sources of infobiniation, but mray not. If an objector shows reason to doubt the
695 I easollabluiess of the pioposed settleuienit, the court Imiay allow discoveuy ileaunlabiy
696 necessary to suppose the objections. Discoveiy into the settlement negotiation
697 process should be allowed, however, orny if the objector makes a strong plulilliialy
698 showing o f co llu sio n Ot other impioper behaviot. An objector who wins cuhanges ill
6 99 the settlemeunt that benefit the ulass miay be entitled to attoiney fees, eithei under
7 00 fue-shifting statute or uander the "common-fand theory.

701 Thue need to su p p ol t objectors iay be reduced when class meunbes have an
702 opporttzity to opt out of the class afte settleusent terisn al e set. The opportunity to
703 opt out miay arise because settleuliet oCCuIs before the first Opportunity to elect
704 exclusion foin a (b)(3) class, o0 may arise wvhen a second opportunity to opt uut
705 afforded under Rule 23(e)(3)

706 The importaant role that is played by somne objectoi n play in some rust be
707 balanced against the risk that obji etions a, e made foi str ategic pum poses. Clas-autio
708 piatms often assert that a group of "pi ofessional objectors" lhas emerged,
709 appeaning to piJ eset objections fom st ra t egi s purposes unrelated to alny desi e to win

It was urged again at the Chicago Conference that the Committee should restore the
short-lived proposal to add an express provision permitting appeal by an objector who did not
intervene. Class members, it is urged, often act pro se without any awareness of such procedural
refinements. This question is pending before the Supreme Court.

3 Barry Himmelstein's written statement for the San Francisco hearing thinks this Note
paragraph is "overly solicitous of objectors." The sentence observing that parties to a settlement
may make the results of discovery available to objectors is met by the observation that almost
invariably, an objector who is interested enough to review hundreds of thousands or millions of
pages of document is "of the 'professional' variety." The objector may "seek[] to park time in a
case," investing many hours in reviewing the discovery materials, demanding some adjustment of
the settlement, and then seeking compensation. This comment echoes the familiar theme sounded
by both plaintiff and defense representatives.
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710 signiificait iinipi oveuiitr ie n ti nhsettlement. Al objectiol iiiay be ill-fouilded, yet exelt
711 a powef ul stLategic ffice. Litigationo of an objection ualc be costly, and even a weak
712 objection imay llave a potential itifluiteime beyond what its merits would justify in light
713 of the iniher ent difficulties that SUIIound ieview and appliovai of a class settlelment.
714 Botlh in itial litigation and appeal can delay inipluinuiitation of the settlement fol
715 ionts orl even years, denying the benefits of iecovery to class mienbeis.9-Deayed
716 reliefniay be particulally serious in cases involving la-ge financial losses or sevele
717 peisolnal i ijuies. ItL has not bee posible to cuaft 1me laiguage that disitnguisles tlh
718 imiotives for ob jeeti n g, oi that balances, ewards for s o lid o bj ec tion s with sanctions fo1
719 unfounded objectiomn. Courts should be vigilanit to avoid piactices that may
720 encour age unmfounded objections. Notlhi1 g sh ould be done to discourage the cogenlt
721 objectionls that are an ipoftawit pail of thue piucess, eveun when they fail. But littlu
722 should be done to leward an objection should not be rewarded nimetely because it
72 3 succcecds in wim i - moue change it! the settleumenmt; cosunmetic chanlges should not
724 beuome the ocuasion fom u n the basis of iignificant o. Lusmetic changes in the
725 settlentent. Wee awaids that niiade on suclh giounds epmesent acquiesk'Culu u
726 co6mumvu use of the objectionm process. Thue povisions of Rule 1i1 apply to objectors,
727 and Courts should not Hesitate to invoke Rule 11 in appopmiate uases.

728 Subdivision (e)(4)(B) requires court approval for withdrawal of objections made
729 under subdivision (e)(4)(A). Review follows automatically if the objections are
730 withdrawn on terms that lead to modification of the settlement with the class. Review
731 also is required if the objector formally withdraws the objections. If the objector
732 simply abandons pursuit of the objection, the court may inquire into the
733 circumstances. A difficult uncertainty is cieated if the objector, havingm objected,
734 s;imnply refiains fioi pursuing the objections fithuer. An objector should not be
735 1equied to pursue objections aftel conuluding that the potential advantage does llot
736 justif ufl. Reviewand appoval should be requid if the objetom snied
737 the objectionms in retuin for b en ef its that would not be available to the objector uande1
738 thc settlemuent teumnm available to otlhe class~ nmuembei . The court mimay inquii e whetheu
739 sUh bunefilts hlave been accomded all objecto wlho seernms to have abandoned the
740 objections. An objecto0 w h o receives a benefit should be ti eated as withdi awing the

3 Judge Schwarzer suggests substituting "impact" for "influence."

3 Judge Schwarzer suggests adding "and may indeed place the entire settlement in
jeopardy. "

4 It was urged at the Chicago Conference and by many later comments that this sentence
"comes across as a threat." Early drafts included a cross-reference to Rule I I in Rule 23 text;
perhaps the demotion should become deletion.
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741 objection and may rein the benefit nl3y tf the court auud es 4

742 Approval under paragraph (4)(B) may be given or denied with little need for
743 further inquiry if the objection and the disposition go only to a protest that the
744 individual treatment afforded the objector under the proposed settlement is unfair
745 because of factors that distinguish the objector from other class members. 6reater
746 difficulties arise4 2 Different considerations may apply if the objector has protested that
747 the proposed settlement is not fair, reasonable, or adequate on grounds that apply
748 generally to a class or subclass as to the class. Such objections, which purport to
749 represent class-wide interests. may augment the opportunity for obstruction or delay.
750 and pUipOrt to repeseit lass iiiterest. T1ie o bj ecti onst m ay b e I f su ch o bj ec tio n s a re
7 5 1 s ur ren d ered o n term s t h a t d o n o t a ffec t th e c lass s e ttl em en t o r th e o b je c to r ' s
7 5 2 p ar tic ip a ti o n in t h e c las s s e tt lem e nt, the court often can approve withdrawal of the
753 objections without elaborate inquiry. In some situatioisuliu ual ciriulnstalLces. the
754 Count may fear that otler po tent ia l objectors l a v e telied on the objections already
755 made and seek soine eans X aovidean onol tunitjii othei s to alpearp to eplac the
756 defaulting objetol. Ill iilost Circumstanc, however, the Court should allow all
757 objector to abandon the obiectins. all objector 10u ld be free to abandon the
758 o and the cout t Call appmove withdiavval of the o bj ec tio ns without elaborate
759 inquiry.

760 Quite dciff 1ent problem s arise if settlement of all objectionp ovides the o bje ctOu
7 6 1 a l o ne teiinis that ale mole favoiabl thami the terimns geneally available to other class
762 memybes. An illustmation of the pi oblemns is pi ovidd by Duhiwme v. John I I lwi cock
7 6 3 Muf Lt . Life his. Co., 183 F.3d 1 (lst Cei 1999). The different teynns miay reflect
764 genuine distinctioiis between the objecto 's position amid the positions of othei class
765 mnyemlbbey, and mnake up fol a n iimperfeition ill th e class O subclas definition that
7 6 6 lunmped all together. Differelnt terms, however, miay reflect the strategic value that
767 objectio11 s can have. So long as al objector is objecting o n behalf of the class, it is
768 appm iato to impose on the objector a fiduciaiy duty to the class similar to the duty
769 assmnld by a taianed caS iepiesentative. The objdctor imay not seize fol p riv a t e
7 7 0 ad v ant age the strategic power of objecting. Thle Cout should approve t!mmn inojy
771 favoiable thani those ap pl e . a b t to othe, class memimbers only oni a showing of a
772 l easoniable i elationship to facts ol law that distinguish the objector's position froion the

"' The shaded words may count as a "nice try." Court approval is required for
withdrawal of the objection. If the court does not approve withdrawal, the court will rule on the
objection. That does not of itself affect the objector's right to retain anything received for
desisting from supporting the objection.

42 Judge Schwarzer suggests replacing "Greater difficulties may arise" with "Closer
scrutiny may be required."
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773 positioni of other class nmmeml."

774 Once an objector appeals, control of the proceeding lies in the court of appeals.
775 The court of appeals may undertake review and approval of a settlement with the
776 objector, perhaps as part of appeal settlement procedures, or may remand to the
777 district court to take advantage of the district court's familiarity with the action and
778 settlement.

43 This paragraph addresses a real problem. The amendment that brings objectors into
Rule 23(e) for the first time may justify this amount of "tough problem - good practice" advice.
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Rule 23 2001 Proposals: General Comments

Conference: There is a lot of sensible stuff here. But Rule 23

should be amended only if there is a real need. Caution is

indicated even though there are no "hot-button" issues. Rule

23(b)(3) is the source of the difficulties. Perhaps the time has

come to abandon it.

Conference: With a couple of exceptions, the Committee should go

forward. The proposals are good. It is useful to codify good

practice; not all judges are as adept as the best in managing 
class

actions. The Notes are too long; the attorney-fee Note includes

material that should be in the Manual. "A Note should explain the

reason for the Rule." Lists of factors should not be included in

the Rules; they should be set out in Notes, or not at all.

Amendments of themselves will not have destabilizing effects; 
the

Evidence Rules have codified Daubert, and it has worked.

Conference: The group that recreated Rule 23 in 1966 did not know

what powers they were unleashing. "It has become a de facto

political institution." The proposals are not remarkable, but

remarkable proposals cannot be put through the rulemaking process.

Rule 23 affects many interests, so much so that it is difficult to

get disinterested advice from the people with the greatest

experience. It is wise to be cautious about engraving current

practices in Rule 23. "Rule 23 has a very sophisticated set of

followers. That should be taken into account. The Notes are

intelligent, complete, but longer than needed after the present

process is worked through." The lists of factors seem to work

pretty well. But there are some inconsistencies.

Conference: Both Notes and Rules have grown longer over the years.

The earlier attitude was to be sparse, to give direction and

describe intent. It is useful to describe the purpose of a Rule,

but to leave out advice on how to exercise the power conferred.

Notes now are attempting to become legislative history.

Conference: The proposals would not change much. They are largely

"instructive" to lawyers, trial judges, and appellate judges. The

Notes are too long and sometimes contradict themselves or something

in the accompanying Rule.

Conference: There is no need to cover everything in Rule 23. Most

of this is useful in guiding the district judge. The factors in

the Notes will help judges. Case management will be improved. The

Notes to the 1993 Rule 26 amendments are a good model; they are not

short, but they are a good source of guidance. The draft Rule 23

Notes are too much text, and too much resource about the law. The

law may change.

Conference: Rule 23 should be amended to address the problem of

discovery from "absent" class members.

Conference: Consideration should be directed to the Department of

Justice proposal prepared more than 20 years ago with Dan Meador

that would establish authority for the Department to pursue

important "consumer" actions.
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Michael J. Stortz, Esq., Written Statement for S-F Hearing: The

Note on Rule 23(e) suggests that the development of scientific

knowledge bears on the maturity of the substantive issues and the

review of a settlement. It should be noted that the development of

scientific knowledge also is relevant to certification of a class.

Mary Alexander, Esq., S-F Hearing pp 55 ff: For ATLA. Class

actions can be an important means of deterring wrong conduct and

providing compensation for small-scale damages claims. But it is

important to protect also the right to dedicated legal counsel,

trial by jury, and the right of an individual plaintiff to control

litigation of an individual claim. There should be meaningful opt-

out rights. We must be vigilant to prevent erosion of individual

class members' rights.

John Frank, Escq., S-F Hearinq pp. 92 ff: I dissented from the

adoption of Rule 23(b)(3) in 1966. It should be repealed and

replaced by administrative agencies appropriate to the subject

matter. It simply produces a commercial transaction, blessed by

the courts, in which defendants buy res judicata from the plaintiff

for a considerable sum of money. The published proposals produce

a number of decision points. Each will require time. Anything

that adds time to the judicial process must be evaluated to ensure

that the gain is worth the cost.

Anna Richo, Esq., S-F Hearinq 139: As Chief Judge Posner has quoted

Judge Friendly, "settlements induced by a small probability of an

immense judgment in a class action" are "blackmail settlements."

Alfred W. Cortese. Jr., Escr., S-F Hearing 156 ff, 01-CV-015: "What

has happened in the class action area is that we have a burdensome,

expensive, ineffective method of transferring wealth from one

segment of the economy, the wealth creators, the target defendants

that I generally represent, to another segment of the economy and

very little of that wealth ends up with the alleged victims.

That's a very serious problem and it's a much deeper and much more

serious problem than is even addressed, as many of the Committee

members know, in the proposed amendments." John Frank's

recommended surgery may, at this late date, be too bold, but it

reflects a feeling at both ends of the political and philosophical

spectrum that we need to do something about class actions one way

or another. The pending amendments are a start. "I would urge you

not to stop there."

It is unfair to have a class that includes a wide range of

injury or damages among individual class members. Fundamental

fairness, due process, and the right to jury trial are involved.

The opt-out (b) (3) class shifts the burden of inertia to class

members and weighs in favor of inclusion in the class. Opt-in

classes would be better.

Defendant classes are "really truly legalized blackmail."

Individual defendants are precluded from raising individual

defenses. Individual causation liability disappears in the crush

to get a result.
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Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: The

first several pages of the statement, through text at note 18,

trace the transformation of Rule 23 since 1966, concluding that the

distinctions between (b) (1), (2), and (3) classes "no longer fit

the practice. The larger lesson is that writing rules that assume

the durability of categorization is ill-advised." Much of the

focus is on the role of the court in designating class counsel.

But there are other themes. Among them is that the Advisory

Committee should establish "a catalogue of * * * desirable

revisions that other institutions have authority to initiate."

Examples are reconsideration of "the common law preclusion rule and

the implicit standard on adequacy of representation" created by the

outcome of the Matsushita litigation, Epstein v. MCA, Inc., 9th

Cir.1999, 179 F.3d 641; and the 1979 Department of Justice proposal

that the Department be authorized to bring small-dollar-value

claims on behalf of injured individuals.

David Snyder, Esa., and Kenneth A. Stoller. Esq.. D.C. Hearing

173: The most important rule to be made would provide "an absolute

as of right appeal, immediate appeal on a class certification and

a mandatory stay of proceedings pending the final resolution of the

appeal." The written statement, 01-CV-022, adds that merits

discovery should be stayed pending appeal. Immediate appeal will

help prevent settlements that result from the need to prevent

extortionate litigation and discovery expenses.

National Assn. of Consumer Advocates, 01-CV-062: The Notes are much

too long. "Frankly, the commentary appears to those of us in the

advocacy community to be a backdoor effort to accomplish many

biased and pro-business restrictions on good class actions that

could never see the light of day if they were in the actual

proposed rule changes. This is dishonest and damaging and must be

corrected."

Joseph L.S. St.Amant, Esq., 01-CV-075: Raises a number of issues

that tie to several of the proposals, but are more general. As a

Fifth Circuit Appellate Conference Attorney, he is concerned about

a number of issues that affect appeals. He recognizes that some of

these issues may arise at the borders between the Civil Rules and

the Appellate Rules. The questions begin with a pre-certification

dismissal: how far does counsel's obligation to the putative class

include a duty to appeal? What if the dismissal results from

voluntary settlement of the representative plaintiff's claims? Is

there always a duty to appeal denial of certification - and is it

acceptable to take money for the individual client not to appeal in

this setting? Settlement after a notice of appeal has been filed

raises different questions. If a class has been certified, it

seems to be understood that court approval is required, and that

remand to the district court is appropriate. But if certification

has been denied, there seldom is a reason for supervision of

settlement by the court of appeals, yet it might be better to adopt

a rule that the initial filing of class allegations creates a need

for district-court supervision of settlement at any stage.

Association of the Bar of the City of New York, 01-CV-071: There is
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a statement the reflects other comments not separately 
noted. The

Committee Notes "go far beyond the particular rule changes they

purport to elucidate. Instead of explaining the amendments and the

reasons for their enactment, the Notes purport to take

jurisprudential positions on the way class actions should be

conducted and resolved. Because of their breadth, the Notes - more

than the rule amendments themselves - are likely to be cited by

parties as precedent to support their positions." Examples are

found in the notes to (c) (1) (A) (discovery in connection with

certification) and (e)(1)(C) (factors for reviewing settlement).

"Because the Notes carry weight with the courts, 
it is important *

* * that their content and scope be limited to explaining the

purpose of the amendments proposed, and not be 
used to import into

jurisprudence the Committee's views of best 
practice."

Federal Trade Commission, 01-CV-085: The FTC has substantial

experience with class actions that parallel, or follow on, FTC

enforcement investigations and actions. These private actions may

affect the FTC's ability to obtain appropriate relief, at times

yielding remedies that the FTC cannot get under 
its own authority.

The FTC has worked with class counsel to ensure 
that the parallel

actions would, together, provide appropriate relief. Private

actions also may threaten to settle on terms 
- including attorney

fees - that do not afford adequate consumer relief; the FTC may

seek to intervene. Rule 23 should be revised to require the

parties to provide notices of two sorts. First, the parties should

be required to inform the court of any previous 
or pending action

conducted by the government of which they are aware and that

relates to the same conduct. This notice makes the court aware of

the full context of the case, and will facilitate the court's

understanding of the issues, review of any settlement, 
and award of

attorney fees. Second, the parties should give notice of the class

action to any government agency that they know to 
be conducting, or

to have conducted, an action or investigation that relates to

substantially the same conduct. Notice to the agency will enable

the agency to seek intervention when appropriate, 
and to provide

the court with relevant information. One district court, further,

has held that the FTC is precluded by the res judicata 
effects of

a class-action judgment from seeking additional 
relief on behalf of

class members; the FTC should know of this danger. On the other

hand, the FTC may be able to settle its own action on terms that

integrate with the class action.

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: 
(For 18

civil rights, public interest organizations, and 
bar associations;

joined by law firms, practitioners, and professors.) Raises

several questions that are not addressed by the published

proposals: (1) Rule 23 should be amended to make clear the

propriety of certifying civil rights class actions 
for compensatory

and punitive damages. Some courts refuse (b) (2) certification for

classes that seek significant damages awards, and others refuse

(b)(3) certification because common questions do 
not predominate,

or because class treatment is not superior in seeking 
to establish

a pattern or practice of discrimination. "Such misguided
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interpretations of Rule 23 turn expanded civil rights remedies [the

addition of damages relief] against the victims of discrimination

* * *." It should be made clear that Rule 23 permits certification

of civil rights actions that seek both equitable and damages

relief. (2) Rule 23 should be amended to state that prior to

certification unnamed class members are "represented" for purposes

of the Model Rule 4.2 prohibition on communications by counsel

opposing the class with class members. Present practice, launched

by cases seeking to restrict communications by class counsel with

class members, authorizes limitations on communications only when

there is a clear record and specific findings that weigh the

potential abuse against the rights of the parties and then seeks 
to

limit speech as little as possible. Protection of class members

from communications from opposing counsel is critical,

"particularly regarding waiver or compromise of their claims. 
* *

* Both courts and commentators have recognized that putative class

members should not be required to evaluate waivers or releases

without the assistance of counsel." The Rule 4.2 approach will

provide protection even when class counsel is not aware of the

communications and not in a position to seek control. Class

counsel will continue to be able to communicate with class members,

and counsel for different proposed representative class plaintiffs

also will remain free to communicate with class members. This

approach would not establish an attorney-client relationship with

class members for any other purpose. (3) The 2000 discovery

amendments threaten to make it more difficult to pursue civil

rights litigation. The 2001 proposed Rule 23 amendments "add

entire new proceedings, require new decisions and new notices,

authorize new appearances, and encourage the relitigation of

certification decisions, mandating a much greater direct

involvement of judges * * *." But judges, burdened with the new

responsibilities for managing discovery, have no time for added

Rule 23 responsibilities. The result will be further delay in the

prompt disposition of class actions. Delay is particularly

undesirable in actions that seek injunctive relief. (4) There is

an alarming trend toward displacing employment discrimination

litigation by arbitration. The character of arbitration

proceedings that may preclude resort to class actions remains to be

resolved. It is important that Rule 23 establish clear, functional

standards for federal civil rights claims, "lf]or it is against

these standards that arbitration regimes will be measured to

determine whether a mandatory arbitration agreement affects only a

change in forum, or will affect substantive rights." (5) The

Advisory Committee should devise means to achieve "earlier and

fuller input from the civil rights community regarding the agenda,

problems, and proposals to be considered by the Advisory

Committee."

Prof. Howard M. Erichson, 01-CV-097: The current (b)(1), (2), and

(3) typology should be preserved. (b) (1) and (2) "essentially

replicate Rule 19 compulsory joinder in cases where the necessary

parties are so numerous that actual joinder would be

impracticable." Properly - narrowly - construed, they define

situations with a class of necessary parties. The language of
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(b) (2) overemphasizes remedy, and might be 
changed to make it clear

that not every action demanding primarily 
injunctive or declaratory

relief need be a mandatory class action. Medical monitoring

actions are an example of classes that might 
be treated as opt-out.
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Summary of Comments & Testimony: 2001 Rule 23 - Mass Torts

Conference: The proposals fail to address mass torts.

Conference: There is a real problem with fitting mass torts 
into

Rule 23. Perhaps they deserve a separate rule.

Conference: Discussion of mass-tort classes has included

consideration of opt-in classes. What might such a rule be?

Another participant suggested that a mass-torts 
rule that "does not

involve a class" might be useful. Perhaps it would be useful to

revive consideration of the first Advisory Committee drafts that

collapsed the (b) categories, permitted opt-in classes, allowed

denial of opt-out from any type of class, would 
permit a judge to

condition the right to opt-out on specified preclusion

consequences, and so on.

Conference: Mass torts are different from securities, 
antitrust, or

consumer class actions. Different rules are needed. We are trying

too hard to fit disparate forms of litigation into a single

procedural bottle. "There are sufficient needs of judicial economy

to justify work on a mass-torts rule."

Conference: One approach might be to establish a procedure that

facilitates "judicial management of individual 
settlements." This

would not be a class action, but a process to establish a method

for settlement or resolution that does not depend 
on counsel alone

in the way that class settlements do.

Professor Owen M. Fiss, John Bronsteen, Written Statement for D.C.

Hearing, 01-CV-023: In discussing the Ortiz decision, states that

the class action "rests on too attenuated a concept of

representation" to serve the need to represent all claimants to a

limited fund. "[T]he interests of all the potential claimants in

the limited fund are likely to be in competition with 
one another,"

so "the named plaintiff is not likely to be an adequate

representative of the interests of the unnamed members of the

class."

Washington Legal Foundation, 01-CV-082: "Mass torts are routinely

being certified as Rule 23(b)(3) class actions, despite the clear

admonition in the Advisory Committee Notes." The Committee should

"take up the question of the appropriateness of class 
certification

in cases in which issues surrounding liability and 
damages quite

clearly vary considerably from class member to class member.

Certification in such cases often renders them essentially

untriable; class certification generally is sought as a means of

imposing irresistible settlement pressure * * *. The fact that

federal courts are more than occasionally granting certification 
in

such cases is an [sic] strong indication that Rule 23 needs to be

amended to make clear that certification is virtually never

appropriate in such cases." Cases not suitable for certification

include personal injury claims and employment discrimination

claims.
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General Practice

Prof. Owen M. Fiss, John Bronsteen, Written Statement for D.C.

Hearing, 01-CV-023: Defendant class actions should be abolished.

They involve the most suspect form of representation - the

plaintiff appoints the defendants' representative. They do not

involve the need to make a suit economically 
viable when harm is

dispersed among many. They are extremely rare. "Clarity of

purpose would be served by eliminating 
any pretense that they are

authorized by Rule 23."

Bruce Alexander, Esq., D.C. Hearinq 310 ff. and Written Statement,

01-CV-041: (1) If class certification is denied, 
there should not

be a stay pending appeal; if certification is granted, ordinarily

there should be a stay pending appeal. (2) A new phenomenon is

presented by class actions advancing claims 
on behalf of people who

have filed individual bankruptcy proceedings. 
An illustration is

provided by a class claiming that sending notices to customers

while in bankruptcy violates the automatic stay. Another

illustration involves the question whether it is permissible to

claim an attorney fee for preparing a 
proof of claim in a Chapter

13 proceeding. These situations do not call for class 
treatment.

The class members already are involved in litigation before a

court, and often have lawyers; the theory that a class is needed to

represent people who otherwise do not have access to court is

inapplicable.





Summary of Comments & Testimony: 2001 Rule 23(c)(1)

At an Early Practicable Time

Conference: In 1997 the Standing Committee rejected the "when

practicable" proposal. It was concerned that this would lead to

delay, and reinstate "one-way intervention." It also was concerned

that the parties need to know the stakes of the litigation. But to

apply the certification criteria, the judge "needs to know what the

substance" of the dispute is. The pleadings alone do not reveal

enough in many cases. The premise of the proposal is that it is

proper to take the time needed to uncover the substance of the

dispute, "but not to indulge discovery on the merits or decision on

the merits." The proposal simply confirms practices that have

emerged over many years. If this were the only change to be made

in Rule 23, probably it would not be worth it. But if Rule 23 is

to be changed in other ways, "this change is probably a good one."

Conference: From a plaintiff's perspective, the proposal makes no

difference. "As soon as practicable" gives all needed flexibility,

and courts understand that. The Note says the purpose is to

preserve current practice. But there is a risk of unintended

consequences. More precertification activity will be encouraged.

It is a mistake to fine-tune the rules, to make them into a "Code."

Rule 23(c)(1) works now.

Conference: The "at an early practicable time" proposal is a close

call, but "I favor it." There has been a substantial change in

practice in the last few years, in response to appellate demands

that a record be made to support the certification determination.

The FJC study documents the change. One reason to revise the rule

is to support publication of the Committee Note. In most cases, at

least some discovery is needed to support the certification

determination. "The question is now much discovery - there should

be an adequate record, but no more discovery than needed for that."

The Note properly encourages trial courts to play an active role in

determining how much discovery is needed. The change also may

drive out lingering vestiges of practice that allow certification

on the pleadings with minimal or no discovery. It will discourage

local rules that require a determination within a stated period;

often the stated period expires before disclosure or discovery can

even begin. It also will encourage courts to understand that they

can rule on 12(b) (6) and summary-judgment motions before the

certification determination.

Conference: The proposal reflects present practice. In 1976 there

was de minimis discovery to support a certification determination,

or none at all. There has been progressive movement; in some

cases, it may carry too far into discovery on the merits. The

Committee Note helps. The proposed language is indeed

"fastidious." And it is a good thing that the Note refers to trial

plans; if they are kept brief, they are a good thing.

Conference: The underlying principle is salutary. The Note deals

adequately with the risk of unintended consequences. The trial

plan should look carefully at what issues are assertedly common,
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and how they will be proved. More importantly, it should look at

what individual issues will be left at the end of the class trial,

and at how they will be proved; if there is a lot of proof to be

taken individually after the class trial, we need to ask whether a

class trial is worthwhile. It is a good idea to submit a draft

class notice with the trial plan because the notice often shows

issues not reflected in the plan, including problems with choice of

law and jury trial. Even the identification of the persons to whom

notice is directed is important.

Conference: A plaintiffs' lawyer thought there is no need to

change. "As soon as practicable" provides ample flexibility, and

courts use it wisely. In parallel litigation, it may be advisable

to defer certification until merits discovery has been completed in

a nonclass action; that has worked well. It might be helpful

simply to publish the Note without changing the Rule. (And class

counsel must be appointed before the certification determination,

in part to manage discovery that bears on the determination.)

Conference: (The "as soon as practicable" proposal was the focus of

much of the discussion on the proper role of a Committee Note. One

view was that a Note is useful because it gives detailed guidance,

making it possible to frame the Rule itself in general and flexible

terms. A different view was that all this material should be put

into the Manual for Complex Litigation. One judge suggested that

judges generally do not seem much persuaded by Committee Notes. A

lawyer responded that more judges seem familiar with Committee

Notes than seem familiar with the Manual. "Without the Notes, it

will be hard for judges to follow the change from 'as soon as

practicable' to 'at an early practicable time.'" Another judge

thought the Committee Notes should make more frequent references to

the Manual, and say less directly.)

Conference: The Second Circuit has not followed the lead of the

Seventh Circuit's Szabo opinion. The rule change and Note will

allow more leeway to the trial judge. "The Note, however, is

somewhat Janus-faced."

Conference: There was general discussion of the question whether it

is possible to permit enough discovery to inform the certification

decision without launching full discovery on the merits. One

defense lawyer recognized that this feat may not be universally

possible, but that it has been done successfully. A plaintiff's

lawyer agreed that it is possible, although difficult - if an

antitrust conspiracy is claimed, for example, it is important to

know whether the claim will be proved by documents or by offering

evidence - and urging inferences from the pattern - of each class

member's transactions. If the parties inform the judge the

feasibility of certification discovery can be worked out at an

early Rule 16 conference. A judge observed that when certification

discovery is possible (and it is not always possible), it is not

fruitful to engage in fights over the purpose of specific discovery

requests: much discovery will be useful both on the merits and for

certification. A defense lawyer observed that common issues

always can be found; "the real question is what are the individual
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issues, how will they be proved, and how important are they.

Discovery can focus on that, and can be a lot simpler than mammoth

document discovery on the merits." A plaintiffs' lawyer disagreed

- the defense is too much prone to conjuring up hosts of 
individual

issues. But another plaintiffs' lawyer thought that it is proper

to separate discovery to support an early certification 
decision;

"generally you can tell the difference."

Conference: The FJC study found a full spectrum of practice 
on the

question whether "as soon as practicable" defeats pre-certification

12(b) (6) and summary-judgment rulings. The "early time" change may

not address that issue. The Note says the court may not decide the

merits first and then certify; there is an ambivalence here.

Conference: It was asked whether the change will support defense

delay by "going after the representatives."

Conference: It was suggested that today the certification issue is

considered several times as discovery unfolds. A judge responded

that that is not common practice. A lawyer observed that in

federal courts there tends to be one consideration of

certification; multiple consideration may become a problem when

there are parallel federal and state filings. Another lawyer

observed that in federal courts, MDL practice waits for federal

filings to accumulate and then provides one certification 
decision

for all. "But there has been an uptick in trying to get

certification by filing another case after certification 
is denied

in the first case."

Conference: The proposed rule on attorney appointment underscores

the need for an early certification decision so class counsel 
can

be appointed.

Conference: Early appointment of class counsel is needed so the

class adversary knows who can discuss discovery.

Conference: Some state courts proceed with alacrity into full

merits discovery while federal courts languish over the

certification decision. That makes coordination more difficult.

Michael J. Stortz, Esq., S.F. testimony 14-15: There is a risk 
that

deferring a certification decision will cede the lead to state

courts. The Note should say that pending litigation may be a

ground not to defer but instead to move more quickly to resolve 
the

issues that arise from overlapping litigation.

Barry R. Himmelstein, Esq., S.F. testimony 16: The Note seems to

express a preference for bifurcated discovery, first on

certification then on the merits. This should be left to the

judge's discretionary case management. Plaintiffs and defendants

typically disagree about bifurcation. The line between

certification and merits discovery is very fuzzy; bifurcation 
leads

to discovery battles about what is appropriate to certification

discovery. If plaintiff is left free, discovery will be sought "as

to what we really need now to move the case forward." Given a

deadline to move for certification, plaintiff will focus on the

information needed to prevail on certification. (His written
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statement suggests that it may be desirable 
to set a deadline for

certification that de facto requires plaintiffs' 
counsel to focus

discovery on matters required for the certification motion.)

Defendants typically object to discovery as not relevant before

certification, and draw from their own information to show the

reasons why certification should be denied. 
The plaintiff must be

able to discover the defendant's information 
to be able to show why

certification should be granted. (His written statement, 01-CV-

008, adds that when discovery is successfully 
bifurcated, discovery

on the merits after certification often requires the producing

party to go through the same documents twice, 
and produce the same

witnesses for multiple depositions.)

Mary Alexander, Esq., S-F Testimony pp 58 ff: For ATLA. The change

to at an early practical time "will provide an opportunity for

extensive precertification discovery and litigation 
that could be

used to delay crucial certification." Although the change seems

modest, we are concerned that it will make the situation "even

worse," that defendants will use the new language to convince

courts to do further discovery and make plaintiffs 
more desperate

to settle. Discovery, even if it is said to be on class

certification only, "is much more open for abuse on the part of the

litigants." Keep the present language. The danger is that

discovery will be so extensive "that you are 
really litigating the

case prior to certification," and that this 
will be done to delay

the case. (In response to a question: ATLA does not have a

position on dismissing causes of action before 
certification.) (In

response to another question: we have often seen defendants

resisting discovery, but this too is done to delay 
things. What we

need is judicial oversight of discovery; it has to be taken on a

case-by-case basis. (In response to yet another question: there is

a need to develop sufficient information so 
the court is able to

determine whether a proposed class is unfair to individual class

members because it homogenizes claims that should not be

homogenized. Individual rights and also defendant rights need 
to

be protected, but that should not mean undue delay just for

discovery on the certification question.) ATLA would be happy to

look into the question whether it would be desirable 
to provide for

bifurcated discovery, with a first wave limited to certification

issues, in return for a prompt certification determination. 
We

will examine the proposed Note language again to 
see how well it

expresses the need for balance, but we are concerned that the

change of Rule language will be used inappropriately 
to persuade

the court that this discovery has to be done.

John Beisner, Esq., D.C. Hearing Written Statement: 
The change to

"at an early practicable time" is appropriate. Appellate courts

are stressing the need for an adequate record to support a

certification determination. "[T]ime must be allowed to permit

development of this record. But the Note may inadvertently

encourage too much discovery before determination of the

certification issue. The Note should stress the need for active

trial-court involvement in establishing discovery parameters by

demanding a showing that discovery is needed to resolve the
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certification issue. And the Note should state that first priority

should be given to resolution of any initial motions to dismiss the

class claims.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: It

is suggested that the text and Note show a sotto voce version of

the "just ain't worth it" proposal that was abandoned years ago.

"By softening the mandate for quick certification and acknowledging

the possibility of discovery, the proposed delay invites litigants

and judges to consider the merits."

Victor E. Schwartz, Esa., for American Tort Reform Assn. & American

Legislative Exchange Council, D.C. Hearing and Written Statement,

01-CV-031: The change has an important purpose, "to allow a court

to gather full and complete information before making a decision as

to whether to certify a class." This will remind federal judges of

the extraordinary importance of the certification decision. But

the amendment will expand the gulf between federal practice and

practice in some state courts, where some judges have even

certified classes before the defendant has been served.

Thomas Y. Allman, Esq., D.C. Hearing 104 ff: Improvident

certification "is our greatest single concern. * * * I really like

the comment that the early review of a trial plan should be part of

the manageability review of the trial court. My experience in both

State and Federal Court has been that many courts prefer to delay

the unpleasant thinking about the consequences of certification and

simply focus on the contentious allegations of liability. There

will be a tension in discovery, as plaintiffs demand discovery that

bears on certification information and as defendants resist the

same discovery by arguing that it goes to the merits. But that is

true of every class-action certification, "and we've always been

able to work out an accommodation." Further, "we should have a

skeptical review when it comes to boilerplate allegations." (His

written statement adds that improvident class certification is

"brutally coercive." Trial courts tend to focus on the

inflammatory allegations without thinking about the need to address

the individualized issues. When the individual issues problems

appear after certification, the response may be to resort to

statistical models on causation and damages issues. The Note

should say that the court should look beyond boilerplate

allegations; see Szabo v. Bridgeport Machines, Inc., 7th Cir.2001,

249 F.3d 672, certiorari denied 122 S.Ct. 348.)

Lewis H. Goldfarb, Esq., D.C. Hearing Written Statement 01-CV-019:

"This small change is very important." Plaintiff lawyers benefit

from the coercive effects of fast certification. Discovery in aid

of the certification decision "is critical to a fair resolution of

this often case-dispositive issue." The Note suggests "a fair

delineation" of the discovery balance. It also should note that

the pendency of related litigation, or a government investigation,

is reason to defer a certification determination.

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033,

01-CV-034, pP 4-8: Opposes the change. The certification decision
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is critical; it determines the stakes, the structure of trial, the

methods of proof, and the scope and timing of discovery and motion

practice. Nothing should be done to foster delay in the

certification decision. The Rule and Note seem to reflect a proper

approach to balancing the need for discovery on certification

issues with the need for prompt decision, but implementation of 
the

Rule may not achieve this. Delay is unfair for another reason: it

prolongs the tolling of limitations periods. Prompt decision also

is entwined with the need to reduce competing class actions. 
One

of the reasons for rejecting the 1996 proposal was the belief 
that

all Rule 23 proposals should be considered in a single package.

The Advisory Committee has indicated that it is working toward

rules to address the overlapping class-action problem. Action on

the timing of certification should be deferred until proposals 
are

ready to address overlapping class actions directly.

Michael Nelson, Esq., D.C. Hearing 166-167: It is important for the

Note to describe the importance of maintaining a close watch on

merits discovery. (His written statement, 01-CV-021, is more

detailed. The Note should stress that discovery should be limited

to matters necessary to decide certification - the parties should

be required to justify discovery in these terms. The Note also

should state that in most cases priority should be given to motions

to dismiss, perhaps avoiding the need for any discovery. And the

Note should observe that the existence of parallel actions may 
be

a reason to accelerate, not defer, a certification determination.)

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-

032: The change "will provide a district court with more

flexibility."

American Ins. Assn.. D.C. Hearing Written Statement 01-CV-022:

Agrees with certification at an early practicable time, but

cautions that courts should closely monitor discovery to ensure a

close nexus with certification issues.

Peter J. Ausili, Esq., E.D.N.Y. Committee on Civil Litigation, D.C.

Hearing 204: The proposed change might not have any significant

practical effect; some committee members felt it might encourage

delay. (01-CV-056 is similar.)

Walter J. Andrews, Esq., D.C. Hearing 281-282: The changed language

is appropriate. There should be an efficient and complete record

related to certification issues before the certification

determination. The benefits accrue, however, only if the court

actively limits discovery to developing a complete record on

certification. The court must be a gatekeeper to deter wasteful

and costly discovery.

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement,

01-CV-041: Generally endorses (c) (1) (A). But the note about merits

discovery should be clarified to recognize that good case

management may require discovery that supports summary judgment on

the individual claims before reaching the certification issue.

There is no need to force discovery on certification issues when

the case can be dispatched early by this simple means.
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Professor Charles Silver, 01-CV-048: (1) There should be more

guidance about the trial plan. There is a risk that a defendant

will raise all sorts of issues to oppose certification that would

not in fact be raised after certification - examples are

counterclaims against class members (which never should be

permitted in any event), or affirmative defenses. The court should

not be required to resolve at this stage issues that may 
never need

to be resolved, such as choice of law. A happy medium is the goal,

a trial plan that ensures that parties and court have 
identified

the major issues that are certain to be litigated. (2) The comment

should state that it is proper to certify on fewer than all claims

or legal theories, and that a decision to request such

certification does not show the inadequacy of representation or

create a risk that class members will be precluded from 
individual

litigation of theories or claims not included in the class 
action.

(3) Any mention in the Note of maturing litigation invites the

mistake of focusing on cases actually tried. The Note should

require a party who argues from the maturity of litigation "to

present evidence including the entire claim market," settlements 
as

well as adjudicated judgments. And it should be stated clearly

that there is no maturity requirement, particularly with 
respect to

small claims. (4) The comment that the court may not try the

merits first and then certify a class is wrong. This is frequently

done by "amending up." "There is nothing wrong with it, as long as

the defendant is given the opportunity of having certification

decided first." For that matter, there is no reason to allow the

defendant to veto certification after decision on the merits. 
This

is no more than an argument against nonmutual issue preclusion.

The argument that the defendant would have litigated more

vigorously if the stakes had been defined to be the class claim 
is

no more persuasive here than with respect to nonmutual preclusion.

Indeed, "a class action need not be a million-dollar slugfest and

should not be when it is possible to keep costs low. In a perfect

class action, every claim is identical to that of the named

plaintiff."

Court Advisory Comm., S.D.Ga., 0O-CV-053: This will not materially

alter practice.

Committee on Federal Civ. P., Amer. Coll. Trial Lawyers, 01-CV-055:

The new form "is only slightly clearer (although definitely more

accurate) * * * ." The change is an improvement. The Committee

should think about adding part of the Note to the Rule text: a

certification determination should be made promptly after

submission of sufficient information to permit a well-informed

determination.

Federal Magistrate Judges Assn., 01-CV-057: This change is

consistent with better practice; the Note clearly states that the

change is not intended to permit undue delay.

Exxon Mobil Corp., 01-CV-059: Supports the change. But the Note

should stress that the court should require the parties to 
justify

the need for any certification-related discovery. The Note also

should state more clearly that a motion to dismiss class claims
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should be considered before taking up the certification 
issue.

Bruce S. Harrison, Esq., D.C. Hearing Written Statement OL-CV-060:

The Note to (c)(1)(A) should state that the pendency of competing

state class actions is a ground not to defer a certification

decision but to accelerate it.

National Assn. of Consumer Advocates, 01-CV-062: The rule effects

a slight change of wording. The Note "is grossly inappropriate and

overlong." "It is essentially a practice guide and practitioners

will point to it as precedent. Even this seemingly innocuous rule

change, therefore, becomes a platform for a specific theory and

position on class action certification, rather than a 
clarification

of what the rule is."

Allen D. Black, Esa., 01-CV-064: This change should not be made.

Courts apply "as soon as practicable" with all needed 
flexibility.

Discovery is allowed before the certification decision 
- "often too

much in my view." In a few rare cases, courts have deferred class

certification proceedings, where unusual facts warrant, until

completion of all or a substantial amount of merits discovery.

There is no evidence of abuse. Any beneficial effects to be served

can be accomplished by adding language to the Note or 
to the Manual

for Complex Litigation.

Equal Employment Advisory Council, 01-CV-065: Supports 
the proposal

"to remove any residual sense of urgency * * * and to make it clear

that motions to dismiss and for summary judgment may be 
entertained

by the trial court prior to certification."

Alliance of American Insurers, 01-CV-068: Supports the change.

ABA Sections of Antitrust Law and Litigation, 01-CV-069: Supports

the concept and Committee Note, but suggests more explicit 
changes

to direct courts to do what the Note advises. Courts need

flexibility in timing the certification decision to accommodate

appointment of counsel, dispositive motions, and development of a

record to support the certification decision. At the same time,

the parties are entitled to an early decision that defines the

scope and stakes of the litigation. "In whole, the commentary of

the proposed Note is guidance that is much needed by district

courts today." But "some district courts view such Notes in the

same light as legislative history, giving it little or no 
weight."

The Rule language does not seem to supersede local district 
rules

that require early filing of certification motions. More detailed

instructions to district courts might be included in the Rule

itself, "such as by requiring entry of a scheduling order for pre-

certification proceedings that would deal on a case-by-case 
basis

with the timing of the certification briefing and decision 
in the

context of the sequence of other proceedings." It might be

desirable to look to Rule 16 (b). And there should be some method,

similar to the discovery conference in Rule 26(f), to enlist the

parties in advising the court on framing the pre-certification

scheduling order. (The discussion of scheduling orders also is

directed to the Rule 23(g) provisions for appointing class 
counsel.

If an appointment procedure is adopted, "it should occur first and
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quickly, so that plaintiff's counsel - who presumptively will be

class counsel if the class is certified - is appointed as the

advocate for the putative class in the remainder of the

certification proceedings.")

Association of the Bar of the City of New York, 01-CV-071: "The

slight change in wording, on its face, would not seem to suggest

any significant change in result." The Federal 
Courts Committee is

opposed to non-substantive amendments of this nature. 
Stability in

the rules is important. The Note, however, undertakes to talk at

length about discovery, trial plans, and consideration of parallel

actions. Notes should not be used in this way to import the

Committee's views of best practice into the jurisprudence.

National Treasury Employees Union, 01-CV-078: Opposes the change.

The current approach is not flawed. "The change is likely to lead

to excessive discovery prior to class certification." 
Defendants

will flood plaintiffs with excessive discovery 
requests; there is

no sufficient limit on the scope and degree 
of pre-certification

discovery requests. "Another concern is that pre-certification

discovery could lead to a premature examination 
into the merits,"

jeopardizing the long-standing rule that certification 
should be

decided without reference to the merits.

Washington Legal Foundation, 01-CV-082: "[I] t makes sense to remind

federal judges that they should not render a 
class certification

decision until they are in a position to make 
an informed decision

* * * "

Mehri & Skalet. PLLC. 01-CV-083: "The potential concerns here lie

not with the nuances of the wording of the Rule, 
but rather with

the larger issue of whether courts are appropriately 
managing class

certification discovery." The firm's experience with employment-

discrimination, consumer-protection, and other class litigation

shows that "delays in moving for certification frequently arise

because defendants contest the discovery necessary to determine

whether Rule 23's elements are satisfied." Discovery often is

necessary, but "must not provide an excuse for defendants to 
drag

out discovery disputes with an eye toward lengthy 
delays of the

class certification decision." District judges should be

instructed to manage discovery "with the goal of 
an informed, but

expeditious resolution of the class certification 
issue." A case

management plan aimed at this is desirable; an example order is

attached. And the Note suggestion for consideration of summary

judgment motions against named plaintiffs "should be tempered by

acknowledgement that the class claims exist independently of the

individual claims." Dismissal of the claims of a named

representative does not preclude certification if new

representatives can be found.

Mortgage Bankers Assn., 01-CV-087: Supports and encourages the

change. But the Note should make clear that courts should 
manage

pre-certification discovery "so that initially the 
parties focus on

that material necessary to fairly and efficiently 
prosecute motions

relating to class certification." Phasing discovery can be quite
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effective. There is no need for unfettered class-wide merits

discovery before a certification decision is made.

State Bar of California Committee on Federal Courts, 01-CV-089:

Supports the change. It "gives courts some flexibility in allowing

discovery on issues that may further illuminate issues bearing on

certification." And the Note states that it is not intended to

encourage or permit extensive discovery unrelated to certification.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: The Rule

language is relatively noncontroversial. The Note suggests a

"cookie cutter" approach in which for all class actions, discovery

is artificially bifurcated between certification issues and merits

issues. This will protract litigation and discourage early

settlement negotiations by emboldening defendants to provoke delay.

The Note should be revised to leave control of discovery in the

district court.

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18

civil rights, public interest organizations, and bar associations;

joined by law firms, practitioners, and professors.) "As soon as

practicable" should be retained. Of course certification is not

practicable until plaintiffs have fully sufficient responses to

discovery regarding the identity of the class and class

certification issues; in civil rights cases, in particular, almost

all of this information is possessed by the party opposing the

class. The FJC Empirical Study shows that present practice works

well. Motions to dismiss or for summary judgment are often decided

before a certification determination is made. The present priority

on prompt certification helps to move civil rights actions toward

conclusion. Delay is particularly important in the many actions

seeking injunctive relief to protect against losses that cannot be

compensated with money. The proposed Committee Note, moreover,

suggests that delay may be appropriate to consider appointment of

class counsel or in light of overlapping classes; that invites too

much delay. "The proposed wholesale changes to Rule 23 dictate a

'one size fits all,' micro-management approach to class actions

that is simply inappropriate to most civil rights class actions."

NASCAT and Committee to Support the Antitrust Laws, 01-CV-093: The

current draft reiterates that consideration of the merits is not

properly part of the certification decision, and that the change is

not intended to support unnecessary delay. These revisions

"adequately address our concerns" on these accounts. But the Note

also suggests that it is possible to have controlled discovery on

the merits, limited to aspects that support a certification

determination. This is helpful as a suggestion to control

precertification discovery. But it also suggestions a bifurcation

of discovery that is rarely appropriate. There seldom is a bright

line between merits and certification discovery. Artificial

distinctions can defeat discovery of information needed for a

certification decision, and lead to unnecessary delays and

inefficient discovery. Flexible deadlines provide a better method.

David J. Piell, Student, 01-CV-094: "At an early practicable time"
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does not suggest that the court give any urgency to the

certification decision. The incentive for delay lies with

defendants, not class counsel. Defendants will argue that the

changed language justifies further delay, 
no matter what the Note

says. Precertification discovery should focus 
on the Rule 23(a)

factors; "[gloing much beyond this requires delving into the

merits." The suggestion that this change dovetails with the

process for appointing counsel under 23(g) simply points to the

flawed provisions of 23(g).

Steven P. Gregory, Esq., 01-CV-096: The change "may indicate to

some courts that they should or at least may delay their

certification decisions deeply into the 
litigation of the case * *

*. All parties * * * are benefited in any class action by 
an early

determination regarding certification."

Prof. Howard M. Erichson, 01-CV-097: (c) (1) (A) makes perfect sense

and codifies best practice.
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Other (c) (1)

Conference: (c) (1) (C) carries forward the present statement 
that a

certification determination is conditional. "The word should be

deleted. Certification is supposed to be 'for keeps.'" 
(This view

was repeated later.)

Conference: Appointment of class counsel is 
tied to certification;

the class-counsel rule should be added to subdivision 
(c).

Michael J. Stortz. Statement for S-F Hearing: Proposed Rule

23(c) (1) (B) requires the order certifying 
a class to "define the

class and the class claims, issues, or defenses." Proposed Rule

23(c)(1)(A)(i) requires the notice to the class to describe 
"the

claims, issues, or defenses with respect to which the class has

been certified." The language should be made parallel. The order

should describe the claims, issues, or defenses; the notice should

set forth the class definition.

Barry R. Himmelstein, Esq., S.F. Hearing 19: It is not practicable

to require that the certification order set an opt-out deadline.

The court should be free to enter this order 
later. (His written

statement amplifies: an opt-out date cannot 
be set until you know

when notice is to be accomplished. Typically notice plans are not

worked out among the parties until certification 
has actually been

ordered.)

Mary Alexander, Esq., S-F Hearing 64: For ATLA. 
Supports requiring

certification orders to define the class and identify 
class claims,

issues, and defenses. Takes no position on (c)(1)(C) provisions

for amending the certification order.

John Beisner, Esq., D.C. Hearing 15-16 (and written 
statement): (1)

The (c) (1) (B) provisions should be made more pointed. Rule 23(f)

appeals already are working to improve class-action 
jurisprudence.

But appellate courts are finding that it is difficult to "figur[e]

out what the District Court intended to treat 
on a class basis * *

* I would urge that the proposed rule be clarified 
to specify that

a District Court indicate which elements of the class claims and

defenses thereto it intended to try on a class basis, thereby

indicating by omission what elements of those claims 
would be left

to be adjudicated on an individual basis." The Note should state

that one purpose is to facilitate appellate review. (2) It is

troubling to refer to certification orders as conditional - this

may revive the discredited view that a court should 
err on the side

of granting certification on the theory that it can be unwound

later. The Note should refer to cases like Isaacs v. Sprint 
Corp.,

7th Cir. 2001, to stress that rigorous application of Rule 23

criteria remains important. The Note also might underscore even

more emphatically the proposition that the authority 
to amend the

order at any time before final judgment does not 
open the door to

granting class certification after determining 
the merits in an

individual action.

Victor E. Schwartz, for American Tort Reform Assn. and American
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Legislative Exchange Council, D.C. Hearing and Written Statement

0l-CV-031: The requirement that the order define the class and

identify class claims, issues, and defenses 
will clarify the issues

for the parties and an appellate court. 
But it will expand the

gulf between federal practice and the practice in some state

courts.

Thomas Y. Allman, Esq., D.C. Hearing 106: The reference to the

conditional nature of certification in (c) (1) 
(B) is good. But "you

should not avoid the consequences of dealing 
with certification by

calling it conditional." (His written statement adds that the Note

should stress that actual, not presumed conformance 
with Rule 23 is

essential. See General Tel. Co. v. Falcon, 1982, 457 U.S. 147,

160.)

Brian Wolfman, Esq., D.C. Hearinq Written Statement 01-CV-043:

(c)(1)(B) should be clarified by referring 
to the claims, etc.,

"with respect to which the class has been certified."

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: It

is proper to require that the certification 
order define the class

and the class claims, issues, or defense. This facilitates

appellate review. The Note should amplify the need for a clear

statement of the matters to be adjudicated 
on a class basis. The

notice requirements should parallel the order 
requirements, so that

the notice defines the class, etc.

Walter J. Andrews. Esq., D.C. Hearing 281-282: (1) The statement

that certification is conditional may encourage 
courts to err on

the side of granting class status. That should be discouraged.

But it is proper to recognize the need to modify class 
definition

at the remedy stage. The Note should emphasize that plaintiffs

must establish ultimately that the requirements 
for certification

are met. (2) The order certifying a class should not 
only define

the class but also define the elements of each 
class claim or issue

that are certified for class treatment, making clear what issues

plaintiffs will be required to prove individually. That will

reduce uncertainty and increase the likelihood 
of settlement.

Bruce Alexander, Esq., D.C. Hearing Written Statement, 01-CV-041:

The Note should emphasize that the conditional nature of

certification does not relax the standards 
for certification.

Court Advisory Comm., S.D.Ga., 01-CV-053: Spelling 
out requirements

for the certification order will generate disputes; there is no

need for the specification.

Comm. on Civil Litigation, E.D.N.Y., 01-CV-056: (1) It is

impractical to require that the certification order specify the

class claims, issues, or defenses; often they are not then known.

And this will frustrate litigants: at certification, defendants

often prefer a narrow class definition, but at settlement they

prefer a broad definition. This tilts the balance against

certification. And the order need not state the mechanics of

opting out. (2) Courts have consistently held certification 
orders

are conditional. There is no need to change.
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Federal Maqistrate Judges Assn., 0l-CV-057: The change from

"decision on the merits" to "final judgment" "would eliminate the

ambiguity associated with determining when 'the decision on the

merits' has occurred."

Allen D. Black, Esq., 01-CV-064: In general it is good to provide

guidance in the Rule as to the contents 
of the certification order.

But: (1) Need every order define the class claims, issues, or

defenses? Ordinarily the order certifies a class 
for all claims

asserted in the complaint; repetition 
in the order is superfluous.

It is useful to spell this out in the 
order only if the class is

certified as to fewer than all claims 
or issues; this might be said

in the rule, or the rule might be left 
silent. (2) Stating "when"

class members may request exclusion 
is difficult because at the

time of the order it is difficult to know precisely when notice

will go out. The class list must be compiled, disputes about

wording must be resolved, and circumstances may change (as a

settlement may be reached). The most that can be said is that

exclusion must be requested within a 
reasonable time in response to

the class notice; that need not be in 
the rule.

Alliance of American Insurers, 01-CV-068: Supports the requirement

that the order define the class and the 
class claims, issues or

defenses. Also supports the requirement that the 
notice state when

and how class members can opt out. 
The changes "would bring more

specificity to class certification orders." But recommends

revision of the (c) (1) (C) provision for amending a certification

order - it should state that the order can be 
amended at any time

up to final judgment in the trial court. This change will make it

clear that the parties cannot amend the class definition

"throughout the appeals process."

Peter J. Ausili, Esq.. E.D.N.Y. Committee on Civil Litigation,

D.C.Hearin- 205: It is impractical to insist 
that the certification

order identify the class issues. The definition should be in terms

of the transaction or occurrence in order to bring in claim

preclusion. A defendant, for example, may argue for narrowly

defined class issues at certification 
time, and then seek a broad

definition on settlement.

Professor Charles Silver, 01-CV-048: The Note on the conditional

nature of certification should address Rule 23 (f): if a judge

recertifies after an initial conditional 
certification, is there a

second appeal opportunity? "One appeal is enough."

ABA Antitrust Law and Litigation Sections, 01-CV-069: (1) Supports

(c) (1) (B) 's requirement that the certification 
order state when and

how class members can elect exclusion. 
This embodies the better

practice now followed. (2) Is concerned about the change in

(c) (1) (C) that allows amendment of a certification order at any

time before "final judgment." They are not aware of any case in

which the present rule language has prevented necessary

modifications based on developments in the litigation. The

hypothetical of changes during the remedial 
phase has not seemed to

be a real problem. There is a risk, despite the Note, that using
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the "final judgment" phrase will generate ambiguity because of the

long association with appeal concepts. There may be no real-world

reason to modify the present language. In addition, the amendments

may seem to endorse the view that a court can conditionally certify

a class without strict compliance with Rule 23 requirements. If

there really is a need to modify the present Rule, the Note should

"make it clear that the change is not a basis for failing

rigorously to apply the requisites of Rule 23 when class

certification is first considered."

National Treasury Employees Union, 01-CV-078: Allowing amendment of

the class definition at any time up to final judgment "would be a

good change, because class definitions sometimes can be imprecise

when crafted at an early stage in the litigation."

Mehrie & Skalet, PLLC, 01-CV-083: The substitution of "final

judgment" makes it even more important that the Notes clarify that

the certification decision does not turn on the merits of the

dispute.

State Bar of California Committee on Federal Courts, 01-CV-089:

Supports the provisions giving specific guidance on the content of

the class-certification order. Also supports the amendment that

refers to "final judgment," eliminating a possible ambiguity in the

present reference to decision on the merits.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: It is a mistake

to require the certification order to definitively detail issues,

claims, and defenses. The issues and claims evolve. And the

requirement will complicate the certification decision by burdening

both parties with the burden of defining issues and claims at an

early stage where they cannot be definitively identified. Only a

general statement of claims should be required.

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18

civil rights, public interest organizations, and bar associations;

joined by law firms, practitioners, and professors.) The present

provision that certification "may be" conditional reflects the 1966

Committee Note statement that a court may rule that a class action

may be maintained only if representation is improved through

intervention of additional parties of a stated type, or for similar

reasons. To make every certification conditional is to encourage

constant relitigation of the certification issues, and even to

invite "the unscrupulous to attempt to manipulate factors affecting

class certification after the initial determination." There is a

further special problem for civil rights cases. Plaintiffs and

defendant may be able to agree on injunctive relief, while

remaining far apart on monetary relief; they should have the

flexibility to achieve interim injunctive relief, without fear that

the injunction will be subject to later reconsideration because the

certification was only conditional. And the provision permitting

alteration up to "final judgment" does not define the ambiguous

meaning of final judgment. And if a certification determination is

always conditional, can it ever be suitable for Rule 23(f) appeal?

David J. Piell, Student, 01-CV-094: It should be made clear that
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(c) (1) (B) does not require immediate notice to the class. 
Often it

may be wise to defer notice - settlement negotiations, for example,

may begin in earnest only after the certification determination.

It is unnecessarily costly and confusing to have an initial 
notice,

followed perhaps promptly by a second settlement notice. 
The costs

of an unnecessary certification notice, further, will impede

settlement as plaintiffs seek to recover the costs from the

settlement fund.

Prof. Howard M. Erichson, 01-CV-097: (c)(1)(B) provisions for the

content of a certification order make perfect sense and codify

sound practice.





Summary of Comments: Rule 23(c)(2) 2001

(b) (1), (2) Notice

Conference: Notice can be given now. The proposal for notice to a

"reasonable number" of class members "is odd."

Conference: Notice in (b) (1) and (2) classes is to be applauded.

But it is troubling to suggest that individual notice is not

required; we should demand that. Still, notice need not be "as

extensive" as in (b)(3) classes. It should be made clear that the

defendant can be made to pay for the notice, or to include it in

regular mailings to class members.

Conference: Notice to (b)(1) and (2) classes "should be

meaningful."

Conference: The Committee Note, p. 49, says that notice supports an

opportunity for (b) (1) and (2) class members to challenge the

certification decision. "This should not be what you have in mind.

Change it."

Mary Alexander, Esq., S-F Testimony 64: Notice is expensive, time-

consuming, but necessary to protect the rights of individual

litigants. Some notice processes are shaped so that class members

do not even realize the notice describes a civil action in 
which

their rights may be taken away. ATLA supports the plain language

provision. It takes no position on (C)(2)(A)(ii) or (iii).

James M. Finberg, Esq., S-F Testimony 97 ff: Actions for

declaratory and injunctive relief are often - perhaps almost always

- brought by public-interest groups that have limited economic

resources. Notice can be very expensive; the cost will deter many

meritorious cases. As an example, consider the class action in

California to challenge Proposition 187 that would limit health,

education, and welfare benefits to immigrants. It is a very large

class; it would be difficult to notify that class at the

certification stage. The Notes recognize the burdens and suggest

that courts look at the issue, but the language of the Rule is

mandatory. There is no option to refuse to order any notice. It

also says that notice must be calculated to reach a reasonable

number of class members. But that could be so costly as to defeat

the action. Perhaps the rule should say "shall consider

directing," and also should allow the court to decide who must pay

for the cost of notice as an initial matter. (His written

statement, 01-CV-07, says the presumption should be that the

defendant pay the notice costs.) Remember that Rule 23(e) requires

notice of settlement. The settlement notice will give an

opportunity to members of a (b)(1) or (b)(2) class to appear and

challenge the settlement; at that stage, the burden of payment will

be on the defendant, and will not deter filing. (In response to a

question: There were several Proposition 187 cases. The one that

went to judgment did not settle; so deferring notice to settlement

would not work. The class won that one. Notice before settlement

or judgment would support monitoring by class members, but is it

worth the cost of deterring meritorious actions? (In response to
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another question: some notice, such as posting on the internet, is
relatively inexpensive, but the rule seems to demand more by
requiring notice to a reasonable number of class members. Many
members of the Proposition 187 class do not have access to
computers; many do not speak English. Reaching even a high
percentage of the class, though less than a majority, would be
extraordinarily expensive.) The rule should be modified to give
the court discretion to have minimal notice, or even no notice, in
some cases.

James C. Sturdevant, Esq., S-F Testimony 117 ff: For Consumer
Attorneys of California (p. 127). Began practice in public
interest cases on behalf of people with entitlements under federal
and state programs; they were mostly (b) (1) or (b) (2) classes.
Since then, has tried consumer protection and employment class
actions as (b)(3) actions. Mandatory notice in (b)(1) and (b)(2)
classes will eliminate a number of cases, including "cases that are
brought on a daily basis by public interest organizations
challenging policies and practices of governmental agencies, both
state and federal, which violated federal law or a mixture of state
and federal law." One recent case against AT&T challenged an
arbitration provision in a new agreement required by the
detariffing of the telecommunications industry. The class included
AT&T's California long-distance customers, some 7,000,000 to
9,000,000 persons. The case was filed on July 30; trial began
November 13; evidence has been completed. Adding any form of
notice cost to this action seeking predominantly injunctive or
declaratory relief would have added tens or hundreds of thousands
of dollars, perhaps even millions, to the cost, depending on the
form of notice selected. Individualized notice would have cost at
least $5,000,000. Publication might have been $30,000 to $60,000.
Internet notice might be of some assistance, but only 40% to 45% of
American households have internet connections, and of them notice
would go only to those who were plugged into the particular
website. There is no opt-out opportunity to protect. The
determinations required to be made under Rule 23(a) to certify the
class are protection enough for class members. Most of these true
public interest cases "do not settle * * * until there is some
certainty as to how the liability hammer is going to fall."

Jocelyn D. Larkin, Esq., S-F Testimony 139 ff: For The Impact Fund,
which maintains its own class-action practice, and provides both
grants and training to lawyers to bring other class actions. The
focus is on civil-rights actions, particularly employment
discrimination actions. The number of civil-rights class actions
declined greatly between 1979 and 1989, and has essentially held
steady since then despite significant enhancements of the civil
rights statutes. (Her written statement, 01-CV-012, observes that
one reason that class actions are less effective is that some
courts have come to analyze civil rights class actions as if they
were personal injury mass-tort classes; one court even drew an
analogy to a tobacco class action.) In employment discrimination
litigation against mid-sized companies, with classes of 100 to 800
members, class actions are important. One reason for this
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importance is that individual class members are reluctant to invite
retaliation by filing suit; the anonymity of the class is
important. The mandatory notice provision for (b) (2) actions "will
deter the filing of many worthy civil rights class actions." The
number one problem faced by civil-rights practitioners is
resources. The clients cannot afford to advance the costs of
notice. Our grants average $10,000; typically there is no other
resource to pay for litigation costs. These may be small cases
involving public benefits, environmental justice, criminal justice,
voting rights, as well as the smaller employers. $10,000 is not
adequate for deposition costs and experts. "Adding a big ticket
cost like notice is simply going to mean they don't bring those
cases." (In response to a question whether low-cost notice would
satisfy the rule as proposed - whether, for example, notice to
employees posted at the job site, or notice to a class of homeless
persons posted at various places, would do: Where people are
centralized, as in employment, perhaps that will do. But the more
worrisome cases are those that involve people who have applied for
a job and are turned away; only fairly expensive notice can find
them. Or a case in which a local public agency stopped taking
applications from disabled people for public housing: notice to
reach them would have to be fairly broad. Or, in response to a
question, a class involving all blacks and hispanics in the City of
New York who were allegedly stopped on the basis of racial
profiling.) The Carlisle case also is troubling - it says that
nothing in Rule 23 suggests that notice requirements may be
tailored to fit the pocketbooks of particular plaintiffs.

In addition to cost, we must consider the practical reality:
what is the benefit of notice? There is no right to opt out. The
Committee envisions class members being able to monitor class
representatives and class counsel, but "I must respectfully suggest
that that's just not a reality. Class members in civil rights
cases don't have the interest, the time, the resources or the
capacity to monitor the progress of a class action or hire their
own attorneys to do it. And that's not to suggest for a moment
that class counsel should not be closely monitored in these cases.
Judicial scrutiny of adequate representation is absolutely
critical." And the representatives often do have an interest in
monitoring their class counsel. In one recent example, the
representatives in a gender discrimination case came to the Impact
Fund because their lawyers had negotiated a settlement that they
thought was wrong. We agreed, and were able to substitute in as
class counsel. (Her written statement adds the observation that in
civil rights litigation notice may be both expensive and
ineffective: "the typical civil rights class member does not read
the Wall Street Journal." Non-English speaking class members also
pose a problem.)

So: "Don't change the rule because changing the rule will
effectively close the door or may effectively close the courthouse
doors to the least powerful members of our society."

(Her written supplement, 01-CV-012, adds that internet notice
may not be much help: the "digital divide" is real. The poor, and
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members of minority groups of all income levels, have distinctively
low access to the Internet. She adds other examples of diffuse
classes whose members are hard to identify - people told by the
hotel there are no available accessible rooms, or unable to attend
a theater that is not accessible.)

John Beisner, Esq., D.C. Hearing Written Statement, 01-CV-027: (1)
The success of a rule directing plain language and specifying
elements of class notice will depend on additional specific
guidance. The Federal Judicial Center forms are guides. But it
might be desirable to add a limited collection of notice forms to
the Appendix of Forms that accompanies the Rules. (2) Requiring
notice in (b) (1) and (2) classes appears on balance to be a
positive change. It would "halt" the strategy of transforming
damages classes into these forms. The Note should make clear that
the change is not intended to broaden use of (b) (2) classes; there
is a circuit split on the extent to which damages claims may be
added to a (b)(2) class, and the Note should state that the rule
change is not intended to address this split. The Note, further,
should state more clearly that the notice obligations are less
onerous than in (b) (3) classes. And it is very troubling to suggest
that a defendant can be required to use its own public
communications mechanisms to assist in providing notice to the
putative class. The notice burden lies with the purported class
representatives. To require a defendant to include a class notice
in a regular mailing, for example, raises due process issues
because it requires the defendant to pay for prosecuting litigation
against itself even though no merits determination has been made.
And, citing Pacific Gas & Electric Co. v. PUC, 1986, 475 U.S. 1,
suggests there also may be a First Amendment problem in requiring
a defendant to convey this "very negative message."

Bill Lann Lee, Esq., D.C. Hearing 20-40: Mandatory notice should
not be required in (b) (1) or (b)(2) class actions. Judges have
authority to order notice now under (d)(2), and are aware of the
authority. Although the notice requirement is proposed for good
motives, it will seriously hamper the prosecution of civil rights
actions. Experience as Assistant Attorney General for the Civil
Rights Division shows that private enforcement carries the
principal burden in the civil rights arena. Congress foresaw the
need for private enforcement by adding attorney fee provisions.
Other countries, as South Africa, recognize the importance of class
actions in enforcing civil rights. The number of private
enforcement actions has dropped since the 1970s. Civil rights
class actions tend to be brought under (b) (1) and (2). When notice
is required courts uniformly have required plaintiffs to pay.
Notice costs will deter many plaintiffs from bringing class
actions. An example is provided by an action to address
discriminatory funding of public transportation in Los Angeles.
The plaintiffs unsuccessfully sought lawyers to represent them
until the NAACP Legal Defense Fund took on the case. The out-of-
pocket costs for discovery and the like were $150,000, and strained
the budget. On settlement, notice was provided by publication in
four local newspapers for three days and by posting short notices
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in such public places as bus stops. The cost of that limited
notice program was $140,000. The prospect of paying that cost
would have prevented filing the action; the result of the decree is
estimated at $600,000,000 to $1,000,000,000 of enhanced spending on
inner-city bus transportation. If there were no cost, the notice
proposal would present a different question. The value of notice
in these cases is symbolic; we do not need to incur the costs for
symbolic reasons. Alternative means of notice may be effective,
such as paycheck notices in an employment discrimination case, but
no defendant has ever voluntarily offered to do that. A court
might compel notice by modest means, but is not likely to shift the
cost to the defendant. So it is not a sufficient remedy to state
more clearly that the court should consider the impact of notice
costs on the ability to maintain the action; the mandatory notice
provision should be dropped. The increasing cost of litigating
these actions probably accounts for the decreased filing rates.
And individual actions do not provide an adequate alternative to
class actions. Class actions tend to be noticed, and can
accomplish actual tangible results. Opting out of a class action
to pursue individual remedies may be a good thing, but that does
not detract from the value of a larger remedy that affects a larger
group of people. An alternative to mandatory notice might be to
work through proposed Rule 23 (g) (2), "to put potential class action
counsel on notice that courts and this committee think
communications with the class is a very important aspect of their
representation."

Mr. Lee's written statement offers additional points. (1)
Civil rights actions are appropriately brought under (b) (1) as well
as (b)(2). (2) There are no studies indicating that class counsel
have been inadequate in communicating with class members; what the
cases reflect are disputes about efforts to communicate. (3) The
concern with the ability of class members to monitor proceedings
and to decide whether to participate individually arises from case-
specific circumstances, not a problem inherent in (b)(1) and (2)
classes. (4) The use of notice power under (d) (2) does not seem to
have had a deterrent effect on filing. (5) Procedures for notice
of settlement and the fairness hearing "in effect promote the
interest of assuring that the class is kept informed."

Prof. Owen M. Fiss, D.C. Hearing 40-57: Proposes a two-notice
regime. The first notice would go out prior to certification "to
test for the adequacy of representation." This notice would be
tested by the general formula of Mullane v. Central Hanover Bank &
Trust: the best notice practicable under the circumstances. The
second notice would go out after certification but before trial, to
"seek to operationalize the right to opt out." The right to opt
out should not be limited to (b) (3) classes. Rule 23 rests on
"interest representation," and "any individual should have the
right to disavow that representation." But the opt-out right might
be limited to circumstances in which "the interest of the
individual members of the class is of a sufficient magnitude and
particularity to make opting out just and appropriate." Once the
opt-out right is generalized, if perhaps limited, there is no
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remaining need to maintain the distinctions between (b) (1), (2),
and (3) classes. Predominance and superiority should be required
for all classes. The cost of notice in civil rights cases is a
concern, but "we're also deeply committed to procedural justice."
The cost of notice before certification need not be crippling. And
there is more of a role for individual actions to vindicate civil
rights than Mr. Lee's testimony suggests. An individual student,
for example, is entitled to education in a desegregated school
system as a matter of an individual remedy. Settlement, moreover,
is a very special event; it should be limited to class members who
choose to opt into the class. (In response to questions: Perhaps
it is possible to discard opt-in, and even eliminate opt-out, when
class members have identical and de minimis individual stakes;
Eisen v. Carlisle & Jacquelin may be an illustration. That will
require more thought.)

The written statement, prepared with John Bronsteen, 01-CV-
023, amplifies several points. (1) The provision for the best
notice practicable under the circumstances might include a check-
list of factors: cost; the importance of reaching every class
member - which will vary with the size of interest and the
variation of interest among members; and the consequences for
"maintainability of the class action." If expensive notice would
likely cripple a class action to redress claims that could not be
brought as separate individual suits, the judge should seek to
avoid such stringent notice. (2) The right to opt out might be
denied if a class member seeks to abuse the privilege - "for
example, if all class members' interests are absolutely identical
and all stand to benefit if the remedy sought is granted - say an
injunction to end discrimination or institute an accelerated
promotion policy - but some seek to opt out solely for the purpose
of preserving their claim for a 'second bite at the apple' if the
plaintiff class loses." (3) Notice of the right to opt out seems
to be limited: "the judge should ascertain where [sic - whether?]
there is a reasonable likelihood that a significant number of
people will opt out, as when individual stakes are high and
interests are heterogeneous."

Professor Judith Resnik, D.C. Hearing 58 ff.: There remains room
for both mandatory and opt-out classes. But the distinction should
not be drawn at the beginning of the action. There is no need to
determine at the beginning whether the remedy will be injunctive,
declaratory, or damages. The distinction should be drawn only when
remedies are actually on the table. That may be when certification
and settlement are proposed simultaneously, but even that line is
not so bright: there may be "adjudications along the way and the
settlement is being shaped there." Sampling notice should be
considered. The notice proposal stems from a worry about
monitoring. A class may include people with different views about
the remedy, so monitoring is important. But monitoring does not
require that the courthouse door be closed by the costs of
individual notice. Initial sampling notice suffices. At the
remedy stage, if it is decided that an injunction or limited "pie"
require that the action be made mandatory, "at that point you need
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better notice." Who pays is now part of the negotiation. In some
cases, defendants are interested in "group-based processing. In
addition, courts have an interest in class adjudication - "We want
fewer of these cases and we need to resolve them en masse." The
courts might absorb some of the notice costs. And costs can be
reduced "using court-based data accessing capacities and e-mail and
the like * * *."' Even recognizing that not everyone is a computer
user, this can help. (Her written statement provides similar
suggestions. The notice draft retains the distinctions among
(b) (1), (2), and (3) classes. The certification question should be
divorced from the opportunity to request exclusion. The
certification test should be addressed in Rule 23(a) to establish
a "uniform standard of both the need and desirability of class
certification." It should not be required that a class action be
superior; it should be enough that it is a useful way to proceed,
"suitable to the claims presented." Purposes could be "to
facilitate access and quality representation for small claimants,
or to buffer against disparate outcomes for classes of similarly
situated plaintiffs, or to create enforcement rights in a wide set
of claimants." Present subdivision (b) would be replaced by
provisions on appointment and compensation of class counsel.)

Norman J. Chachkin, Esq., NAACP Legal Defense & Educational Fund,
D.C. Hearing: The problems of (b) (2) class actions are not
illuminated by the Advisory Committee's extensive study - supported
by the FJC and RAND - of mass-tort and consumer class actions. In
(b) (2) civil rights action there is no lack of communication
between unnamed class members and class counsel. Some of the
communication involves class members who wish to add to the class
litigation individual problems that they are encountering with the
defendant. But any attorney serious about representing a (b)(2)
class must be in communication with, and accessible to, class
members. Most of these actions result in settlement. It is
difficult to present the pros and cons of a settlement to class
members unless there has been effective communication with class
counsel before the settlement is proposed. All of the current
proposals should be recommitted for further study to the extent
that they involve (b)(1) and (2) classes. The advice in the Note
that the costs of class notice should not defeat a "worthy" class
is merely advisory. There is, moreover, a great deal of latitude
for the individual judge to weigh the costs and advantages of
notice; this "could even permit personal or ideological opinions to
affect procedural decisions." The (b)(2) class was added in 1966
to emphasize the suitability of class actions in civil rights and
race discrimination claims; that is still a valid, necessary, and
worthy purpose. In the real world, we cannot achieve as much
reform and enforcement of constitutional and statutory rights
through individual actions as we achieve through class actions.
Inadequate representation can be cured by decertification when it
becomes apparent, or by collateral attack. Rule 24 establishes a
right to intervene on showing inadequate representation. A further
problem is that notice is to be given only after the certification
decision. Once notice is given, the class certification issues
will have to be revisited. The resulting problems of manageability
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will be worsened by the provision that allows a class member to
appear through counsel without satisfying Rule 24 intervention
standards. Most of the Rule 24 cases involving attempted
intervention "involve disagreements with the litigation judgment of
class counsel, and almost without exception, although there are
some few exceptions, District Courts have determined that that
disagreement doesn't affect the substantial substantive interests
of absent class members and it doesn't justify complicating the
litigation by allowing individuals to intervene." So, p. 103, "a
mere disagreement over whether you should file a summary judgment
motion this week or take another deposition is not the sort of
thing that meets the Rule 24 requirements." The notion of
permitting exclusion from a (b) (2) class also is puzzling: if a
class action were brought to desegregate a public school, could a
class member ask "'to continue to go to school in the system that's
operated in violation of the United States Constitution.'" The
Committee also should not attempt to address the ongoing
development of decisional law on the extent to which damages can be
sought incident to a (b) (2) class, as in Title VII actions. If the
costs of notice were substantially lower, notice would not be as
much of an issue. But the important time for notice is the time of
settlement: that is when class members have the most important
contribution to evaluating the adequacy of representation.
Finally, courts hear from class members in (b)(2) actions. They
get lots of letters that they put in the file and send to counsel
to be dealt with as counsel wish. "There's not a lack of
initiative being taken, in my experience, by unnamed class members
who are dissatisfied with what's happened."

The written statement, 01-CV-051, adds more. The FJC Study
shows the median cost of class notice in four districts was
$36,000; in two districts it was $75,000 and $100,000. There is no
experience to suggest that class members have often attempted to
relitigate the certification issues; in any event, notice prior to
certification would be needed to support such efforts. There has
been some challenge to adequacy of representation, but that is
relatively infrequent and commonly involves mere disagreements
about litigation strategy. (Pages 12-13 illustrate cases denying
intervention; the parenthetical descriptions suggest strong reasons
for granting intervention in at least several.) "In the class
context class counsel's responsibility is to the class, and is not
mechanically dependent upon the desires of the named plaintiffs."
Indeed, "'class counsel is entitled to be free from harassment by
class members. All of his judgments cannot be challenged in
court.'" Defense counsel will take advantage of a right to appear
by encouraging disruptive class members to participate and
undermine the class proceeding. On the other hand, defendants too
may suffer if class members who appear contribute in such a way as
to be entitled to attorney-fee awards.

Brian Wolfman, D.C. Hearing and Written Comment: Notice in (b)(1)
and (2) classes is desirable, although cost is a problem. It
should be directed to "a reasonable number of class members
comprising a fair cross-section of the class." Notice to only a
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reasonable number may not suffice if there are divergent interests.
If there are formal subclasses, notice should go to a fair cross-
section of each subclass. This seems to be similar to what others
have called "sampling" notice. The Note should state that opt-out
rights are due when some of the relief is damages: "Due process,
and possibly Rule 23 as currently written, demands that result."

Leslie Brueckner, Esq., D.C. Hearing 146-155: Has just won a state-
wide (b)(2) class action to defeat a mandatory arbitration clause
that had been inserted in a consumer contract by a long-distance
provider. It is likely that anticipating the cost of giving notice
to the class would have prevented filing the action. The
alternative of writing protections into the rule so that the judge
must consider whether notice costs are inimical to bringing the
action are "too little, too late." If there is a chance that
significant notice costs will be imposed, lawyers will not file.
Although the power is there now in (d) (2), it is used so rarely
that practitioners do not anticipate being required to fund notice
costs. The deterrent effect will be increased by the proposal to
require notice of attorney-fee applications. Although there would
be no added notice cost in cases that settle, civil rights cases
often are litigated to judgment, and then there would be the cost
of an additional notice not required for any other purpose.
Sampling notice would be an improvement, but even that would exert
a substantial chilling effect. What sample would suffice? In what
form would notice be given? "[I]t's simply too uncertain and will
have a huge negative impact on civil rights cases.' Reforms in
this area might be justified, but further study is needed. The
RAND study has not looked at this issue. (Her written statement,
01-CV-020, urges withdrawal of any notice requirement. Notice is
required in (b)(3) actions to preserve opt-out rights. (b)(1) and
(2) classes are analogous to interpleader or quasi-in-rem actions
in which circumstances dictate the need for unitary disposition
regardless of class-member consent. The Note does not provide
sufficient protection. It quotes the Mullane case statement that
notice reasonably certain to reach most of those interested in
objecting suffices. It states that notice to all identifiable
class members is required when there is no substantial burden.
This is too much. There is no showing of abuses in this area, and
the homogeneity of interests in (b)(1) and (2) classes is
sufficiently strong to be adequate safeguard.)

Peter J. Ausili, E.D.N.Y. Civil Litigation Committee, D.C. Hearing
206: Mandatory notice should not be required in (b)(2) actions; it
may be unduly expensive, and thwart some meritorious class actions.
(The written statement, 01-CV-056, adds that notice to the class is
appropriate in (b)(1) actions.)

Ira Rheingold, Esq., (National Assn. of Consumer Advocates). D.C.
Hearing 261 ff.: Notice should not be required for non-damage
classes. The reason is cost. Consumer class actions often do not
make a lot of money. They present the same problems as civil
rights actions: the anticipated cost of notice will have a chilling
effect. If notice is needed in a (b)(2) action, courts now have
the authority to order it. (This theme is repeated in the written



Rule 23(c) (2) Comments -10-

statement, 01-CV-062. Many advocates conduct good, beneficial
actions under (b) (2) and are not getting rich but are helping many
people. Imagine a case in which 10,000 people nationwide are
injured to the extent of $5 each, a typical consumer class action;
the cost of notice could exceed the potential recovery.)

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033,
01-CV-034, 046, 047: Generally this is a positive proposal. But
the Note should make two things clear: this is not intended to
foster increased use of (b) (2) classes for claims that seek
damages, and it is not intended to reduce the notice requirements
for (b)(3) classes. The Note, further, seems to endorse a
requirement that the defendant use its usual communications methods
to reach a plaintiff class. This is a bad idea as presented. It
implies that the defendant may be made to bear the cost of notice;
it is not likely to be effective notice, because it will not
attract attention in the same way as a separate formal notice; and
it may cause class members to give greater credence to what seem to
be the defendant's self-accusations of wrong conduct. On the other
hand, it may be sensible to require that a company make available
to the class a regular means of communication used by the company
to reach class members.

Walter J. Andrews, Esq., D.C. Hearing Statement, 01-CV-036: It is
a positive change to require notice in (b) (1) and (2) class
actions. But the Note should stress that the notice requirement is
not intended to broaden the use of (b) (2) classes. And the Note
reference to use of a defendant's regular communications is a
problem. Even if the issues of cost are addressed, the Note should
emphasize that notice is the plaintiffs' burden and that use of the
defendant's resources is discouraged.

Professor Charles Silver, 01-CV-048: "The inability to opt out of
a mandatory class action makes monitoring more important in these
cases than in opt out class actions. All of the conflicts that
inhere in (b) (3) class actions also inhere in (b) (1) and (b) (2)
class actions." They are more dangerous because exclusion is not
possible. "Only monitoring is possible, and monitoring cannot
occur without good notice. Consequently, courts should be
especially careful in mandatory class actions to see that all
persons with sizeable interests receive notice and an opportunity
to participate." But the discussion of notice to fewer than all
class members makes a point that should be extended to (b) (3). The
present (b) (3) requirement of individual notice is wrong, and "the
Supreme Court compounded the error in Eisen." Due process is a
functional standard; individual notice is required only for class
members with large claims, important interests, and relevant
information. The cheapest possible notice should be provided all
other class members. Newspaper publication never should be
required; internet publication is much cheaper.

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice. But the
Note should state that the burden of notice is on class
representatives. The defendant should not be saddled with the
burden simply because it uses mass mailings in its business; due
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process and First Amendment implications must be considered.

Allen D. Black, Esq., 01-CV-064: It is a good idea to require
modest notice in (b) (1) and (2) actions. But the Note ventures on
dangerous ground when it invites challenges to the certification,
encouraging relitigation of the certification question. That
sentence should be deleted.

Equal Employment Advisory Council, 01-CV-065: The Council is an
association of employers that, collectively, employ more than
20,000,000 workers in the United States. It opposes notice in
(b) (1) and (b) (2) actions. There is no right to request exclusion
to require notice. Notice will not help class members, but "is
likely only to confuse and frustrate them." The class
representative is responsible for representing and communicating
with the class; if the representative fails, certification is not
appropriate. Notice, further, will enlarge the size of the class
as "individuals who never before thought they were victims of
employment discrimination may recast their experiences to make
themselves part of the class." The provision that describes a
right to enter an appearance through counsel will only further
complicate the litigation. Even a matter as simple as a request
for an extension of time requires, in many courts, consultation
with counsel for opposing parties: many lawyers representing many
class members will increase the difficulty of simple procedural
steps. Many lawyers also will expand the number of parties that
can file discovery requests and motions. The Note proposal that a
defendant might be required to include notice in a regular
communication with class members puts an unfair added burden on the
defendant - it is likely to put the burden of cost and notice in
defendants in all cases, since defendants do regularly communicate
with their employees.

Alliance of American Insurers, 01-CV-068: Supports notice in (b) (1)
and (2) class actions.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "In most
instances," requiring notice in (b)(1) and (2) classes "serves the
salutary purpose of giving such class members the opportunity to
monitor class proceedings." But there is a tension, recognized in
the Note, arising from recognition that notice costs may deter some
plaintiffs from filing actions seeking only injunctive relief,
particularly civil rights actions. It would help to include a
safety valve giving "the district judge discretion to vary the form
and content of the notice * * * to comport with the special needs
of a particular case." The Note suggests that notice could be
included in a regular communication. Ordinarily it is the
defendant who regularly communicates with class members - examples
are an employer or a credit-card company. The Note is ambiguous on
who should bear the costs. The Note should be modified by deleting
the reference to regular communications or by clarifying them.

Association of the Bar of the City of New York, 01-CV-071:
Mandatory notice will reduce the number of class actions,
especially in such fields as civil rights, consumer, and
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environmental cases, because of the prohibitive cost of notice.
Courts have authority to order notice under present (d)(2). The
requirement for notice of settlement makes it in the interest of
class counsel to keep class members informed.

Civil Division, U.S. Department of Justice, 01-CV-073: There is no
advantage in notice to class members who cannot request exclusion.
The district court has authority under (d)(2) to direct notice in
appropriate circumstances. Notice will be costly, and may generate
confusion. In addition, it may invite filing individual actions -
prisoner litigation is an example. Matters will be complicated
still more if the separate litigation is filed in a different
district and is not subject to control by the class-action court.

National Assn. of Protection & Advocacy Systems, 01-CV-077: (An
association of state protection & advocacy systems for persons with
disabilities.) The protection & advocacy systems file most of
their class-action enforcement actions under (b) (2). ADA Title
III, for example, provides for declaratory and injunctive relief
but not damages. There is no right to exclusion, so no need for
notice. The provision "will deter the filing of worthy disability-
based civil rights cases by resource-strapped civil rights
practitioners. * * * Similarly, the P&A systems have limited
resources to fund potential class action litigation." Increased
costs will deter filing or strenuous prosecution of worthy civil
rights actions.

National Assn. of Treasury Employees, 01-CV-078: "This section
ignores the significant differences between b(3) and b(l) and b(2)
cases. The Supreme Court underscored this difference in Eisen,
where it noted that subdivision (c) (2) does not apply to (b) (2)
classes. There is no right to opt out. The apparent purpose of
the notice proposal is to encourage class members to monitor the
progress of class actions. But requiring notice often will mean
that there is no action to monitor, as notice costs will preclude
nonprofit groups from filing. Class counsel already serves the
monitoring role, as do the named plaintiffs. "The judge, of
course, has the ultimate monitoring responsibility," as shown by
the requirement that a settlement be approved. Rule 23 (d) (2)
already gives sufficient notice authority.

David H. Williams, Escr., 01-CV-079: Writes from experience with
(b) (2) classes challenging improper deprivations of government
benefits, most often Medicaid assistance. The costs of notice are
significant since no funds are being recovered for the class. The
only practical ability to monitor the progress of the action is
given by the ability to appear through counsel; that is rarely a
viable option. "A more practical monitoring tool might be giving
class members a means to contact class counsel." Class notices
will not often do this, since the proposed rule does not require
the relevant information. "Confused and anxious class members can
be counted on to call court staff." Notice, further, will promote
reliance on the class action, including reliance by persons who are
not within the class and who should be pursuing relief by
alternative means. It creates the need for further notice if the
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case is involuntarily dismissed, to protect members who relied; and
since only "reasonable" notice is required, there is no way to
determine which class members may have relied. Finally, there is
a danger that a notice requirement will make emergency relief
unavailable: a class must be certified to support interlocutory
relief on a class-wide basis. An immediate 23(f) appeal of the
certification order may "overload [ what must be accomplished to
grant the emergency relief."

Mehri & Skalet, PLLC, 01-CV-083: (1) Drawing from extensive
employment discrimination and consumer protection class-action
experience, agrees with the testimony opposing the change "and we
strongly agree that no good can come of it." The informed judgment
of the district court under Rule 23(d)(2) suffices. An excellent
example of wise judicial discretion is found in the cases that
require notice and opt-out rights in "hybrid" (b)(2) classes that
include significant damages elements. It is illogical to respond
to the problems of mass-tort cases by adopting a notice requirement
that will severely damage (b) (2) classes. A better approach is to
strengthen the methods of communication with the class throughout
the litigation. (2) It is wrong to permit a class member to enter
an appearance at the certification stage. The defendant could
exploit this procedure to defeat certification. "Further, the
broader interests of the class may be easily sabotaged by [a] small
group of individuals with antagonistic goals." The problem is akin
to the problem of standing to appeal; class members have been
required to intervene to achieve appeal standing, for fear "that
individuals with interests adverse to the class, or with non-
typical claims, will interfere with or complicate the litigation."
The purpose of the class action is to render manageable litigation
that involves numerous members of a homogeneous class. Those
individuals who seek to appear most likely "are trying to place
their individual interests ahead of the class." They present the
same risks as the risks presented by some objectors.

Prof. Susan P. Koniak, 01-CV-086: (These comments offer a very
broad spectrum of issues that are summarized here because they are
brought to bear on the question of mandatory notice in (b)(1) and
(b)(2) class actions.)

There is a justified public crisis of confidence in class-
action procedure. The proposals do not adequately protect the
interests of absent class members. Class members need protection
from class counsel; from the defendant and its lawyers; and from
the overworked judges "who do not function as adequate fiduciaries
for absentees." "The instances in which class representation is
now permitted do not match any principled justification for
disposing of the rights of individuals without their explicit
consent." Every reasonable effort to notify those individuals
should be required.

The "efficient" functioning of the judicial system is not
alone justification for class procedure. The principled purpose
underlying (b) (3) classes was that small claims otherwise would
receive no hearing; it is proper to protect against loss of the
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deterrent function of the law. But transferring (b) (3), and later
(1) and (2), to mass torts is not principled. The acceptance of
"side deals" as in Ortiz and Amchem in the lower courts illustrates
the unfairness of the procedure.

"[T]he lines between the (b) categories are so ephemeral that
until those categories get fixed it is simply unjust to tie
important procedural rights to these categories." It is vitally
important to clearly understand categories that determine important
procedural rights, but that we do not understand. Plaintiffs' and
defendants' lawyers alike benefit from the uncertainty: the
defendants can bargain for a "locked-in" class, and by paying more
for global peace create an incentive for class counsel to go along.
"[T]here is presently no theory that adequately explains why
absentees in the (b) (1) and (2) categories are due so much less
process than absentees in (b) (3) classes. That makes Rule 23
arbitrary." Rule 23 should "include a strong presumption that
absent class members in any (b) category receive the best
practicable notice and a right to opt-out." A district court must
provide a clear justification for deviating from the presumption,
and there should be de novo appellate review.

The Ninth Circuit decision in Epstein v. MCA, 1999, 179 F.3d
641, creates great doubts about the freedom of class members to
remain aloof from a class action that does not provide adequate
representation. It seems to preclude collateral attack so long as
a class member could have made an objection in the class action.
"This Committee should make clear that Epstein does not preclude a
collateral attack in one federal court on the adequacy of
representation provided absentees in an earlier class action in
state or federal court, and at a minimum in the latter situation,
i.e., two federal court proceedings. * * * If you do not believe it
is important that absentees retain the right to right to remain
absent, I believe Rule 23 should be amended to require that all
absentees receive individual notice to inform them that they will
be bound with no recourse, if they fail to travel across the
country (if need be) to monitor what is happening and to ensure
that the representation they receive is adequate."

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18
civil rights, public interest organizations, and bar associations;
joined by law firms, practitioners, and professors.) (1) The FJC
Empirical Study of class actions contradicts anecdotes and other
unsupported assertions regarding class-action practice. A number
of the problems addressed by the proposed amendments are not
problems at all, or are not problems with class-action practice
generally. The perceived problems do not appear in civil rights
actions, and the proposed solutions would have untoward effects.
For the 12-month period ending September 30, 2000, 273 civil rights
class actions were filed in federal courts, 11.4% of all federal-
court class actions. Together with securities class actions,
nearly 40% of class actions fall into circumstances that the FJC
study described as routine, easy, and well-established applications
of Rule 23. It is a mistake to restructure practice in ways that
affect these successful experiences. The economics of civil rights
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class-action practice are an important consideration. There is no
economic competition among lawyers for these cases; it is all too
difficult to recruit lawyers. Statutory fee awards tend to award
compensation that would be fair for a case without any risk; there
is a risk, and the awards are correspondingly inadequate to entice
representation. (The report attaches a report by Professor Stewart
J. Schwab analyzing Administrative Office Data that show the low
success rates in federal-court civil rights actions.) Requiring
notice at the time of certification will greatly increase the costs
of bringing these actions - in some cases without extensive
discovery or expert witness costs, the cost of notice will match or
exceed the cost of litigation. No real need or interest is served
by notice. In school desegregation, employment or housing
discrimination, voting rights, and other cases, class members
receive notice of the litigation as members of the community
involved: "The drafters of the 1966 Amendments understood that this
would be the case * * *." Mandatory notice after certification
cannot serve a constructive purpose. The suggestion that it
supports an opportunity to challenge certification invites
relitigation without benefit. "The factors determining (b) (2)
class certification depend on the claims asserted, the conduct of
the defendant, and objective characteristics of affected class
members, not the subjective views of individual class members."
The party opposing the class, moreover, can be expected to raise
whatever issues counsel against class certification, including
conflicts among class members. Rule 23(d) (2) provides authority
for directing notice in "the rare case" where class members cannot
be expected to be aware of the action or there is some particular
reason. (2) 23 (c) (2) (A)(i) subtly adds a further new requirement
for (b) (2) classes by providing notice of the right of a class
member to enter an appearance through counsel. This contradicts
the intervention provisions of Rule 24 and is "logically flawed.
It is not the notice currently supplied to (b) (3) classes that
gives rise to the right to individually appear through counsel, but
the right to opt-out of the class. Members of (b) (3) classes that
do not opt-out have no such right in the absence of appropriate
grounds for intervention under Rule 24, and logic provides no basis
to afford that right to members of (b) (2) classes." This amendment
could result in (b) (2) actions "becoming no more than cumulative
individual actions with multiple counsel acting on behalf of
multiple individuals." If substantial interests are not
represented, Rule 24 intervention provides protection.

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093:
Generally support notice in (b) (1) and (2) classes, but room should
be made to accommodate plaintiffs who cannot afford notice. The
court should have discretion to balance the benefit of notice
against the cost and the ability of plaintiffs to pay, "permitting
the court in exceptional circumstances to wholly dispense with
notice."

Prof. Howard M. Erichson, 01-CV-097: At least some notice should be
required in (b) (1) and (2) class actions. In some cases "a
reasonable number" may be very few class members when greater
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notice would be cost-prohibitive. Indeed, there should be greater
flexibility to dispense with notice to all identifiable class
members in (b)(3) classes, as contemplated in earlier Advisory
Committee proposals. The Note might address the timing of notice:
in (b)(1) and (2) classes, notice is most important at the
settlement or remedy phase, when it is more realistic to expect
class-member participation. Monitoring of the action's progress up
to that time is likely to be rare.

Association of Trial Lawyers of America, 01-CV-098: Generally, ATLA
favors as much communication as possible by attorneys with all
class members throughout the pendency of a class action. But the
cost of notice could force counsel to abandon class actions.
"Depending on the type and extent of the notice directed, the cost
of the notice could easily exceed a proper award of damages and/or
legal fees." This result might make it more expensive to pursue a
class action than to enforce rights through individual actions.
Defendants could use a notice requirement to avoid the court's
consideration of the merits. "We can only suggest that, if class
action defendants are truly concerned about the adequacy of
communications between the plaintiff class and its attorneys, they
might pay for such notice themselves, especially when they know
that their liability is clear." At a minimum, it should be "much
clearer that in (b)(1) and (b)(2) actions it is not necessary to
provide notice in the same ways and to the same extent as in (b) (3)
actions. Notice by the most economical means should be the
standard, and the rule should be structured in such a way that
class action defendants cannot use it aggressively to induce
plaintiffs to abandon legitimate cases."

Todd B. Hilsee, D.C. Hearing 238-241: The "reasonable number" term
is vague. How many is that? Should it be measured as reaching a
particular percentage of the class, given the ability of
communications professionals to determine what percentage of a
class will be reached by various methods of notice? But it is
difficult to be precise; what is reasonable depends on the
circumstances. It would be foolish to spend $3,000,000 to give
notice of a $3,000,000 settlement. But a "reasonable number" is
not a useful phrase.

Bruce Alexander, Esq., D.C. Hearing 310 ff. and Written Statement,
01-CV-041: Notice to members of a (b) (1) or (b) (2) class is a good
thing. But the Note on including notice with a defendant's regular
communications to the class is not. Communicating with the class
is the responsibility of class counsel. Sadly, many class counsel
do not want to have anything to do with communicating with their
clients - they do not want their name, address, or phone numbers on
any communication lest class members call for an explanation of
what is going on. Even the simple addition of a "stuffer"
increases costs. But other burdens are far greater. Recipients
will conclude that a notice mailed out by the defendant is a sign
that the defendant is liable or has admitted liability. Sending
notice will be further complicated because it is not likely that
the class definition will coincide completely with any established
mailing list. Mistakes will occur in attempting to focus the class
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communication. Moreover, inquiries about the notice will naturally
be made to the defendant. The defendant will have to establish
special systems to respond to the inquiries, including training
people who can respond appropriately. "There is simply no good
substitute for a separate mailing with separate controls, properly
targeted, with a separate return address and with a separate number
to call or place to write with inquiries."

Bruce S. Harrison, Esq., D.C. Hearing 335-338: In response to a
question, observed that notice to class members has never been a
problem in over 50 employment class actions he has litigated.
Notice was given; plaintiffs' counsel did not object to providing
notice. The cases were all money damages cases.

Keith L. Fisher, Esq., State of Wisconsin Investment Bd., 01-CV-
066: "Because class members in these cases do not have the right to
protect their individual interests by opting out, their ability to
monitor the cases is all the more important." The notice
requirement should be no less demanding than the requirement in a
(b) (3) class. "This is not to say that district judges cannot
balance the cost of providing notice with the benefits, and require
a lesser manner of notice in those instances where providing
individual notice is not economically feasible."
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Other Notice

Conference: There should be automatic review of the notice plan in
a nonadversarial setting as part of the case-management plan.

Conference: To be effective, notice should be directed individually
to class members as a letter from the court.

Conference: No one will argue with a "plain language" requirement.
"Almost every notice is unintelligible to the ordinary person."
Lawyers, anxious to protect themselves, draft impenetrable
language. Plain language is achieved only when the judge writes
the notice. The Rule might focus on encouraging the judge to write
the notice, or else to appoint someone - preferably not a lawyer -
to write it.

Conference: We should consider imposing notice costs on defendants
in (b) (3) class actions. And we should consider softening the
requirement of notice to every individual (b)(3) class member; in
some small-claims classes, representative notice is enough. (A
panel member noted that the Advisory Committee had abandoned this
idea in face of the difficulty of deciding which class members
would get notice.)

Barry R. Himmelstein, Esq., S.F. Hearing 15, 19-: It is not
practical to require that the order granting certification also
direct appropriate notice to the class, (c) (2) (A) (i) . That is
practical when the parties have worked out a settlement and agreed
on notice before certification. But if there is a contested
certification the defendants are not willing to work with the
plaintiffs on notice until certification is granted. Publication
often is important. The AARP publication is very effective, but it
has a two-month advance booking requirement. It is proper to
require that notice be covered by a court order, but not practical
to require that the order issue at the time certification is
granted.

James M. Finberg, Written Statement for S-F Hearing: The FJC
notices appear to attach opt-out forms, objection forms, and claim
forms to the notice. Only claim forms should be attached. My
practice is to contact people who have opted out; in the
overwhelming majority of instances, they did not understand what
they were doing; they did not understand that by opting out they
lost the right to participate in the settlement. They are misled
to believe that they must complete the opt-out form to be able to
participate in the settlement. The same is true for the objection
form. The sample notice forms also are too long. Class members
will feel overwhelmed and will not try to read the notice. In
addition, it costs more to print and mail a long form. The maximum
length should be four printed pages. (The written statement 01-CV-
07, is similar.)

Brian Wolfman, D.C. Hearing Written Statement 01-CV-043: The notice
provision refers to a right to appear through counsel. It should
say "with or without counsel," so that objectors know they can
object without having to retain a lawyer. The Notice also should
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include an opt-out form; parties often do not use them, and courts
have not demanded them. Instead, the parties craft procedures that
make it onerous to opt out. And the notice should not be drafted
in terms that discourage opt outs, as often happens when the
parties draft the notice to explain the disadvantages of opting out
without noting the advantages. "[A]n easy-to-use form is the best
means for insuring that class members can exercise their opt-out
rights if they wish to do so." Rule 23(c) (1) (A) (i) should include,
p 3, lines 36-37, this phrase: "including an explanation of the
consequences of exclusion on members of the class."

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: The
notice should state the class definition, issues, and defenses in
the same terms as the certification order.

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-
032: The Note seems to endorse requiring the defendant to assist in
providing notice to the putative class "and to pay for the
prosecution of the litigation against itself when no determination
of the merits has been made." This is troubling.

Alliance of American Insurers. 01-CV-068: Approves plain language
and the added categories of information specified for notices.
This information is typically found in class notices.

Peter J. Ausili, Esq., E.D.N.Y. Civil Litigation Committee. D.C.
hearing 206: The list of factors to be put in the notice may
discourage inclusion of other information that should be there.
The notice should indicate the relief sought, identify the opposing
parties including class representatives and class counsel, provide
the names and addresses of class counsel, and describe succinctly
the substance of the action and the parties' positions. (The
written statement, 01-CV-056, adds that including the class claims,
issues, and defenses is not appropriate - it is too early to know
them at the time of notice. If there is to be a definition, it
should be in terms of transaction or occurrence to assure that
claim preclusion fully applies.)

Todd B. Hilsee, D.C. Hearing 219-241: Plain language alone is not
enough. Notice must satisfy three criteria: (1) It must get to the
class. "Net reach" and "frequency of exposure" analyses by
communications professionals can determine this for various methods
of notice. It is difficult to speak in general terms about the
possibility of reaching a large percentage of class members by low-
cost means such as press releases and internet notices. Something
like an ad in USA Today does not reach many people - our figures
show a maximum opportunity to reach 3% of a target audience. (2)
The notice must be noticed. (3) The notice must be read and
understood - this is the part addressed by the plain language
requirement. As to being noticed, the Rule might require notice
"designed to be noticed." Prominent headlines, appropriate
envelope call-outs, and other inviting and well-known design
features are important. Even the sample summary notice developed
by the FJC will not work as a model for publication: parties will
struggle to include too much information, and then present it all
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in small type in the back pages to save money. "The main message,
who is affected, and why it is important to them must be the first
item that draws their attention." It is useful to mention the
court, as on the envelope, because that lends credibility. There
also is a risk that notices may be designed not to be noticed: a
party wants to minimize negative publicity, or to reduce class
participation - even plaintiffs may want to avoid a costly campaign
or the potential for handling responses or opt-outs. The idea of
"sampling notice" is relevant only if you have names and addresses;
even then, it is difficult because experience does not yet enable
us to determine whether many or very few of those who actually get
notice will respond to it. So too, an opt-in system is difficult
because there is no way to determine whether those who do not opt
in are in fact not interested in participating. It is important to
use notice professionals, not lawyers. And the notice must not
look like advertising - Postal Service statistics show that 87% of
mail that is perceived as advertising is not read. (His written
statement, 01-CV-030, suggests that the FJC sample notices are too
long and complicated; the color-coded forms are too much for
anything but very big cases. He has been working with the FJC to
help improve the samples.)

Court Advisory Comm.. S.D.Ga.. 01-CV-053: The courts already
approve notices to the class. Rather than spell out notice items,
the rule should read: "The notice shall contain such information to
class members as the court determines is necessary to describe the
action, its consequences for the class, and the right of a class
member to participate in or be excluded from the case."

Bruce S. Harrison, Esq., D.C. Hearing Written Statement 01-CV-060:
(c) (2) (A) should require that the notice advise potential class
members of the existence and status of any competing class actions.

Prof. Susan P. Koniak, 01-CV-086: The notice description of the
right to appear in a class action should not refer to "counsel as
if counsel were necessary to appear as an objector or supporter of
the class action litigation or settlement." There is a particular
problem that a pro se objector may not understand that an
appearance may waive some jurisdictional objections: "the notice
must explain in plain English that showing up may cost you and
explain what that cost is. Not an easy task in plain English,
although possible." It would be better to adopt a rule that any
appearance is "special," "so that any objections to the
jurisdiction of that court are not deemed waived because the spider
told the fly to come into his web."
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Plain Language

Conference: This adds nothing. Plain language is sought now.

Jocelyn D. Larkin, Esq., S-F Testimony 146: For The Impact Fund.
The notice language change is welcome.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "[T]he
laudable goal of easy-to-understand notices should be reinforced by
inclusion of this requirement in the rule."

Victor E. Schwartz, Esq., for American Tort Reform Assn. and
American Legislative Exchange Council, D.C. Hearing and Written
Statement, 01-CV-031: Plain language is "probably more important to
lay people than any other proposal you have here." But there
should be more direction as to notice elements. The notice should
inform class members of "what do they get"?; what class lawyers
will get if the action is successful; and any costs or burdens on
class members. It also should describe any counterclaim or notice
of intent to assert a counterclaim against class members, and the
address of counsel to whom class members may direct inquiries.

David Snyder, Esq., and Kenneth A. Stoller, Esq., D.C. Hearing 174:
Agree with plain language in class-action notices. (The same
statement is made in the Written Statement, 01-CV-022.)

David E. Romine, Esq., D.C. Hearinq 243: Endorses the plain
language requirement.

Ira Rheingold, Esq. (National Assn. of Consumer Advocates), D.C.
Hearing 266: Plain language is extremely important. But Mr.
Hilsee's testimony suggests that the proposal may need a little
more work. (The written statement, 01-CV-062, expands on this: the
FJC sample forms are long. They should not become the standard,
but "should be the exception." Items that should be included in a
short introductory statement that prefaces the body of a more
detailed notice are detailed in the NACA Guidelines, 176 F.R.D. at
400-401.)

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033.
034, 046, 047: Plain language is good. The success of the rule
will depend on the clarity of the sample notices being prepared by
the FJC. Because the second opt-out provision of proposed (e) (3)
should be rejected, the items included in the notice should include
a statement that class members who do not opt out of a (b) (3) class
will be bound by any settlement negotiated by counsel and approved
by the court as fair, reasonable, and adequate.

Comm. on Civil Litigation, E.D.N.Y., 01-CV-056: The Committee "is
not aware of problems created by the wording in notices and hence
sees no need for the plain language requirement."

Allen D. Black, Esq., 01-CV-064: Favors plain language, but is not
sure the rule does enough. "Dense, long, and over-detailed notices
are a real problem today. Empirical study of the forms most likely
to convey core information to human being class members might be
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useful. The cause of the problem is that lawyers draft the
notices, and work too hard to protect themselves and their clients
by including everything. The suggestion that there be an
introductory summary helps, "but is not a cure all. The body of
the notice remains too dense to be meaningful to most class
members. And in my experience, even the introductory summaries are
frequently opaque." The FJC samples move in the right direction,
but are still too dense. Perhaps responsibility for clarity could
be put on the court. Expanded use of websites might be a good
solution: a very short and simple notice could be sent, designed to
capture attention and convey essential core information. Or a
short and plain notice could include an 800 telephone number to
call for more information; a neutral entity would be needed to
staff the phone bank. However that may be, the Committee Note
should deal with remedies for inadequate notice: it could say that
only severely inadequate notice, in effect no notice at all,
justifies collateral attack on the judgment, while slight
deficiencies can be ignored.

Keith L. Johnson, Esa., State of Wisconsin Investment Bd., 01-CV-
066: Expresses concern that the effort to provide notice in plain
language will lead to less information in class notices. The Note
"should encourage courts to tailor the tone and content of the
notice to the expected ability of members of the particular class
to comprehend the notice and the complexity of the case." And
offers several suggestions for the content of settlement notices;
these suggestions are summarized with Rule 23(e)(1).

Civil Division. U.S. Department of Justice, 01-CV-073: "[S]upports
improving the clarity of class certification orders and notices."

Washington Legal Foundation, 01-CV-082: "Nor can it hurt to specify
that class-action notices must be in 'plain, easily understood
language.'"

Mehri & Skalet, PLLC, 01-CV-083: Supports the change. But adds
that local rules in some courts have hampered direct communication
by class counsel with members of employment discrimination and
consumer protection classes. And "there are well-documented
examples of defendants communicating information to class members
to discourage them from participating in the lawsuit." There
should be better legal protections against communications between
defendants and members of a putative class.

Federal Trade Commission, 01-CV-085: "[EInthusiastically endorses
this provision as an important step toward ensuring that consumers
are better informed and, as a result, better able to make rational
decisions regarding the exercise of any legal rights affected by
the class action." And commends the FJC for its efforts to develop
sample notices, and in particular for its efforts to test notices
empirically through focus groups.

Professor Susan P. Koniak, 01-CV-086: "The plain language
requirement is a long overdue and quite welcome amendment." But
each notice should include an opt-out form, with a preaddressed and
postage-paid envelope.
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State Bar of California Committee on Federal Courts, 01-CV-089:
Supports the plain language requirement.

David J. Piell, Student, 01-CV-094: The plain language proposal is
an example of the "no brainer" amendment that simply diminishes the
force of the rule as a whole. There is no need to tell the courts
to make this obvious effort.







Suimary of Comments: Rule 23(e) 2001 General

Conference: The proposal largely codifies existing practice. Let
it be assumed that a settlement satisfies the requirements of
Amchem and Ortiz; that it is not possible to adopt rules that make
more drastic changes; that the Notes are fine; and that the
settlement opt-out is a distinct problem. On those assumptions,it
must be decided whether proposed (e) (1), (2), and (4) are an
improvement. The first statement was that there are no major
problems; the notice provision in (1)(B) is an improvement; it is
proper to spell out the standard for approval; it is good to
require findings. But there are some problems with the Note.

Conference: What is attempted is sensible. But the proposal does
not address the "current crisis." It addresses past wars. Clever
attorneys in the hip-implant litigation are attempting to create a
non-opt-out class. And a settlement rule must address the need to
achieve fairness and avoid discrimination. A matrix settlement
will create disadvantages for some, who should be free to opt out.
"The fact that a majority of class members want a settlement does
not justify giving the class an impregnable first lien, but only
for those who remain class members by refusing to opt out."

Conference: The proposal generally is a nice job in doing what the
Committee is allowed to do - codify best practices. "It would be
desirable to be more daring." Reform efforts have been killed by
the excessive demands of defense counsel, seeking such things as
opt-in classes. The hip-implant ploy is new; we should not fight
a war before it starts.

Conference: The rule is "a step forward, as a codification of
practice with some additions." It will help courts that do not
often encounter class actions, and that tend to view settlement
from the bi-polar view taken in simple litigation. It is difficult
to believe that the lien ploy adopted in the hip-implant litigation
will be approved; there is no need yet to think about shaping the
rule to reject it.

Conference: If the proposal largely tracks and formalizes existing
practice, it would be better to leave it alone. Changes lead
lawyers and judges to look for reasons beyond confirming existing
practice. Judges will think they are being asked to "put the
brakes on." But if substantive change is intended, it should be
considered on the merits.

Conference: Why require approval of dismissal or withdrawal before
certification? And why require notice if a class is not certified:
who gets the notice? And an attempt to list factors is a problem;
the list tends to be treated as describing the only factors to be
considered, but is not likely to be complete.

Conference: It is good to express present good practice in an
expanded rule. This is a useful guide to judges and lawyers.

Conference: Notice of pre-certification dismissal, if any, should
be simple.
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Conference: The Note should refer to the need to consider

subclasses at the time of settlement review.

Conference: Notice and opt-out exist because unscrupulous class and

defense counsel sell valid claims down the river. Small claimants

do not need individual notice.

Conference: Settlement is an area where both plaintiffs and

defendants have agreed for years that Rule 23 could be amended. We

need assurances of fairness in the nonadversary setting of

settlement review. One possibility is to appoint an objector, but

consideration of that approach caused real consternation. Trial

and summary judgment are different from settlement; they were

presented by adversaries and decided by the court.

Conference: Settlement classes are always adversarial: someone

always appears from the class as an objector, or a member of the

plaintiffs' bar appears, or a co-defendant objects. "The day-to-

day problem is the sweetheart settlement that no one objects to."

Conference: That observation applies only in mass torts. The FJC

study showed that 90% of the settlements reviewed were approved

without objections and without change. "Class settlements are

fundamentally different from individual actions, where settlement

is favored."

Conference: Why give notice of a pre-certification dismissal that

does not bind the class? A defendant who wants such notice should

pay for it.

Conference: There is no authority to do anything before

certification; a defendant should not be forced to pay for notice

of a pre-certification dismissal because the plaintiff brought a

bad case.

Conference: There is confusion about dismissal of individual claims

without notice. Why mention notice in connection with voluntary

settlement? The Note can be greatly condensed; but the listed

factors "are a good start," and it is better to have them in the

Note than in the Rule.

Conference: We do not want the judge to be a fiduciary for the

class, "part of the strategy that causes the defendant to pay

money." Page 54 of the Note refers to seeking out other class

representatives when the original representative seeks to settle

before certification; the present lawyers, or other lawyers, may

seek another representative, but the judge should not be involved.
Page 68 is similar in suggesting that the court might seek some

means to replace a defaulting objector; at most, the court should

set a defined period for other objectors to appear. Generally, the

Notes should be shorter. But the factors for reviewing and

approving a settlement are good and well stated. Citing cases

helps.

Conference: Proposed 23(e) (1) (C) speaks only of "finding" the

settlement is fair, reasonable, and adequate; the Note, p. 55,

requires detailed findings. The detailed findings requirement
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ghnuld be stated 'i the e, Thi Setlemffent-re6v1A fiCtM
properly belong in the Note, but factor (I) needs "some tweaking":
it should say explicitly that it looks to results for other

claimants who press similar claims. The Note observes, p. 65, that

an objector should seek intervention in order to support the

opportunity to appeal. It would be better to adopt an explicit

rule provision - similar to a draft considered by the Advisory

Committee - that would support class-member appeal without

intervention. Class members often act pro se; such refinements on

objection procedure as the need to seek intervention 
in order to

protect appeal rights are inappropriate. And the p. 67 reference

to Rule 11 sanctions against objectors "comes across 
as a threat";

we should be hospitable to objectors.

Conference: The "fairness" of a settlement is not defined. Should

it be the greatest good for the greatest number of class 
members,

even though the settlement may be ruinous for some? 
The Note, and

perhaps the Rule text, should incorporate a test of

nondiscrimination. The "trick" of imposing a lien on the

defendant's assets only for the benefit of those who 
remain in the

class is subordination of one group to another, and unfair.

Conference: The Note list of settlement-review factors should

expand to include the effect of the settlement on pending

litigation.

Conference: The first sentence on Note p. 55 says that notice 
may

be given to the class of a disposition made before certification;

it is not possible to give notice to a class that does 
not exist.

Conference: The settlement-review proposal seems about right.

Conference: The Note focuses on the need for findings; this 
should

be in the Rule.
An - .~. ,._ no _ . Ace c v s n T t- i CZ nrcrvner
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and federal cases, choice-of-law rules, MDLs, fast-developilng facL

situations, and even continuing legal research. After filing it

may prove wise to eliminate a particular theory. 
A RICO theory,

for example, may seem to jeopardize certification if a court

applies an individual reliance requirement; rather than run this

risk, it may be wise to withdraw that theory by amending the

complaint. It may advance the class position, not harm it, to

withdraw a theory that may prevent certification. 
"It is best to

bypass marginal theories if their presence would spoil 
the use of

an aggregation device that on the whole is favorable 
to the holders

of small claims. So a class action complaint is very much a work

in progress." Generally there is a motion to dismiss; that does

not cut off the right to amend. An answer will come months later,

after a ruling on the motion. "A lot happens before then. And

plaintiffs' lawyers of various jurisdictions who have 
been pursuing

various theories come together and, hopefully, try and 
put together

the best combined work product for their clients." 
We should not

have to explain the reasons for changing theories "and have to

explain our strategy and legal theories to the defendants."

Clarification of the Rule and Note would help. Court approval

should be required if class action allegations are amended out

entirely, but not for one amendment as a matter of right. 
We need

a bright-line rule. That means that the rule should not

distinguish between a minor amendment and a major amendments 
such

as one that drastically narrows the class definition. 
If there are

side-deals going on, the defendant will want total withdrawal of

class allegations because settlement with any class claims

remaining will require judicial scrutiny. Proposed Rule 23(e)(2)

requires that information about side deals be available to the

judge. "The judge will find out about it sooner or later and if

you try to pull something, * * * you will be held accountable."

John P. Frank, Esa. , 01-CV-03; aaain in S-F Hearing 92 ff: (The

specific focus is on settlement review, but the underlying 
theme is

broader:) Administrative Office Reports show 2,393 class actions 
in

federal courts for the year 2000. The proposed Rule 23 revisions
I .I On -. 4.- 11 Inc Aom=-ir mervv, timp andi
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court approval of every precertification settlement or dismissal of
class claims "would be that plaintiffs would file class actions in
order to gain settlement leverage for their individual claims. On
the other hand, defendants are encouraged to simply 'buy off' a
class representative and/or his or her attorney in order to avoid
a class action. There ought to be some adverse consequences in the
Rule to prevent these actions by plaintiffs or defendants or their
counsel."

Mary Alexander, Esa., S-F Hearing 65: ATLA generally supports the
concept of judicial involvement and scrutiny. Although often
exaggerated in debate, there are some problems and abuses in class
actions, "and many of these involve settlements and the settlement
process." ATLA also supports (e) (1) (B) requiring notice of a
settlement that would bind class members.

Jocelyn D. Larkin, Esq., S-F Hearing 146: For The Impact Fund. The
settlement review and other proposals are welcome.

John Beisner, Esq., D.C. Hearing Written Statement: (1) (e)(1)(A)
does not change current law, but the Note implies an intent to
crack down on named-plaintiff-only settlements. All too often a
named plaintiff adds a class allegation simply to draw attention,
without any intention to pursue class claims. The Note should
recognize the need to resolve such cases on a named-plaintiff-only
basis. It may be difficult to articulate this proposition, but if
it is not stated indisputably nuisance class actions will loom
larger. (2) The Note to (e) (1) (B) should be clearer about the
circumstances that might justify notice to the class of a pre-
certification dismissal: only if irregularities are spotted, such
as collusive agreements to dismiss, should notice be required. (3)
The (e) (1) (C) hearing requirement is consistent with current
practice and should be adopted. The requirement that the court
make findings is important. The factors described in the Note
"track existing law on class settlement reviews and appear to
reflect appropriate lines of inquiry."

Prof. Judith Resnik, D.C. Hearing p 63: In the course of discussing
court appointment of class counsel, observes that some cases
characterize the court as fiduciary for the class at the time of
settlement. "There, I think the language is a little loose and you
might not really want to use the word 'fiduciary.'"

Thomas Y. Allman, Esq., D.C. Hearing 110: Rule 23(e) "is an
excellent rule." Professor Fiss is wrong to insist that a
settlement is simply a contract. The involvement of the district
court makes the judgment a judgment. Amchem has not impeded the
ability to settle. "Where you have a settlement, manageability
drops out and the question is, is it fair and adequate * * *."
(His written statement adds that active participation by the
district court is essential to allay lingering suspicions about the
collusive nature of national class-action settlements, particularly
when there are competing plaintiff groups and a defendant eager to
settle. When a settlement does not bind the class, however, it is
unnecessary, even futile, to require formal notice to putative
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class members or to require a full hearing.)

Brian Wolfman, Esq., D.C. Hearing 120: Notice of the settlement
should be individualized notice, particularly when there is a claim
procedure or some other procedure that will extinguish class
members' rights for failure to become involved. There have been
cases of publication notice at the settlement stage "with an
enormous adverse effect on class members."

Mr. Wolfman's written statement, 01-CV-043, adds many further
observations. (1) Generally supports proposed (e). (2) The
introductory paragraph of the Note should drop the confusing
reference to settlements presented to the court as a settlement
class but found to meet the requirements for certification for
trial. There is no need to mention that here. (3) Why does
(e) (1) (A) refer to "withdrawal"? The Note should clarify this.
(4) The Note discussion of payments to a representative to stave
off the class action seems to encourage the buy-off by observing
that it would be wrong to force continued class proceedings with an
unwilling representative and a defendant eager to buy out. The
reference to seeking another representative suggests a process that
would make a buy-out unlikely unless there is an understanding that
plaintiffs and their lawyers will go away. An agreement by a
lawyer to restrict future practice in this way runs into Model Rule
5.6(b). Rule 23(e) "should prohibit [this type of conduct] as part
of the process in which the court reviews the propriety of
dismissal of a putative class action." The "plaintiff should not
be allowed to do an about-face for personal gain, leveraged only by
his or her class allegations." (5) Notice in a reasonable manner
to those who would be bound by a settlement does not refer to
"withdrawal"; the Note should explain that this is because a
withdrawal does not bind the class. (6) The line between notice
and no notice is not properly drawn. Dismissal of "all" class
claims does not bind the class. If class members have not known of
an action before withdrawn, there is no reliance and no need for
notice. But if there is reliance, notice should be required even
if there is no preclusive effect - this can happen when class
members have been notified or have otherwise learned of the class
allegations and have reason to believe their interests are being
represented. (7) (e) (1) (B) raises and does not answer an important
question of settlement notice. To require "reasonable notice"
overlooks the need for "best practicable" notice, no matter what
type of notice occurred earlier at certification. "Because
settlement is the point at which absentees' rights are
extinguished, that often will be the point where notice to the
class is most valuable." This is particularly important when the
notice is the means used to "register" class members or to receive
their claims "and thus actually furnish them the relief that the
settlement provides." It makes no difference whether the class is
a (b)(1), (2), or (3) class. (e)(1)(B) "should state that when the
settlement notice would effectively dis[sic for ex]tinguish the
substantial property interests of the absentees, the notice
requirements of proposed Rule 23 (C) (1) (A) (iii) apply." "Reasonable
manner" is not understood in this sense. (8) (e)(l)(C) codifies
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existing practice; it is a useful reminder. The Note list of
factors "will be useful to courts, particularly those that do not
often consider class action settlements." Two of the factors
should be clarified. (H) refers to claims by other classes and
subclasses - if it is intended to refer to claims in separate
actions, it should say so. (I) refers to results achieved for
other claimants; if it is intended, as it seems, to refer to
results achieved outside the class action, it should say so. And
the Note reference to the need to make findings should be brought
into the Rule - it might be wise to refer explicitly to Civil Rule
52. (9) Later, in discussing 23(h) (3), states that the Note should
stress the importance of combining into one hearing consideration
of the fairness of a proposed settlement and attorney fees: "the
fee determination cannot be made separately because it is a
critical consideration in the court's overall fairness and adequacy
of representation determinations."

Lewis H. Goldfarb, D.C. Hearing 138-140: The Committee Note at p.
54 speaks to court approval of pre-certification dispositions in
terms that imply that class members can be bound be a disposition
reached before class certification. That cannot be. This language
will lend impetus to the incentives of lawyers to piggyback on
government investigations. One client had resolved a government
investigation and begun "giving redress to owners" when class
actions were filed and the class lawyers asked the court to give
them 25% out of the class redress "and to put their names in the
notices that the government had already approved to be sent out in
order to get a piece of the action."

Michael Nelson. Esq., D.C. Hearing 165-166: Something should be
done to control voluntary dismissals before certification. (This
statement is tied to concern that plaintiffs' lawyers may
repeatedly file, decide that the court is unfavorable, and dismiss
for the purpose of filing the same action in another court.) (His
written statement, 01-CV-021,states explicitly that requiring
approval of pre-certification dismissal may deter forum shopping.
But the Note overstates the possible impact on class members.
Unless there has been substantial news coverage, it is unlikely
that putative class members will rely on the filing to toll the
statute of limitations. We do not require notice when a court
refuses to certify a class, an event that ends the tolling; there
is no more reason to require notice when the plaintiff voluntarily
dismisses and the court approves the dismissal.)

David E. Romine, Esq., D.C. Hearing 242 ff.: The RAND study
included five federal-court class actions; it concluded that the
settlement reviews in four of them were strong and effective. The
study's conclusion that there is a need for better settlement
review draws more from the state-court class actions included in
the study. The FJC study also seems to suggest that federal
settlement review is adequate. Settlement rates for class actions
were approximately the same as for other actions; the majority of
class-action settlements were preceded by some ruling on the merits
such as a motion to dismiss. The problem in federal courts is a
matter of public relations and public education. It would be a



Rule 23(e) Comments -8-

mistake to add further settlement review requirements. These would
impose costs of delay; the procedural requirements will take time.
Monetary costs also result, because lawyers will spend time on the
review.

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033,
034, 046, 047: (1) (e) (1) (A) does not provide any criteria for
evaluating a pre-certification settlement or withdrawal. The
action may have been filed with class allegations only to enhance
the ability to extract an unjustified settlement; it may have been
filed in good faith, but the class allegations are later withdrawn
because they prove insupportable. There should be further guidance
to help the courts in identifying and assessing abuses. (2)
(e) (1) (B) makes it clear, in line with the better present view,
that pre-certification dismissal does not require notice to the
class. DRI supports this. (3) (e)(1)(C) for the most part adopts
the best current practice. The requirement of detailed findings is
a critical step in the process and important for appellate review.
The 19 factors for review are generally consistent with current
law, but the Note should state more clearly that these factors are
not exclusive and that the importance of each factor depends on a
case-specific analysis.

Bruce Alexander, Esa., D.C. Hearing Written Statement 01-CV-041:
The Notes to (e)(1) should encourage courts to grant a voluntary
dismissal expeditiously if the class has not been certified; the
only check should be a determination that there is no material
prejudice to putative class members.

Professor Charles Silver, 01-CV-048: (1) The comment that notice
should be "reasonable" is important, if reasonableness is measured
by the size of claim, likelihood that an individual possesses
valuable information, and likelihood that an individual has
interests in common with others. (2) There is no need for notice
when a class action is "involuntarily dismissed on the merits."
(3) The suggestion that class members may rely on a class action,
and deserve notice of dismissal is unpersuasive. "Knowledge of
class actions is extraordinarily limited, even after notice is
sent." A class member who wants protection can file an individual
action and abate. If dismissal occurs after certification, class
members are aware of the action and aware that they can enter an
appearance. (4) Settlements involving non-cash relief should be
discouraged. It might be required that the court insist on a cash
offer as well. The cash-relief package would be used to measure
fees. Class counsel could then argue for approval of the in-kind
relief package as worth more to the class - perhaps because of tax
advantages - but would have a heavy burden of proof.

Court Advisory Comm., S.D.Ga., 01-CV-053: (Refers to 23(d), seeming
to mean (e) (1) (A):) Voluntary dismissal should be permitted as
provided in Rule 41(a) (1). "We do not favor a mandate that notice
to an alleged but yet uncertified class must be given * * *."

Comm. on Civil Litigation, E.D.N.Y., 01-CV-056: Current Rule 23(e)
is sufficient; there is no need to change. The Notes suggest
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Equal Employment Advisory Council, 01-CV-065: (These comments
reflect a misreading of the (e) (1) proposal, and may reflect a need
to clarify the rule or Note.) (e) (1) (A) requires notice of
dismissal to all class members even though the case was never
certified as a class action. This is not appropriate. It would
prolong even nonmeritorious litigation. And it drastically reduces
the incentive to settle with individual class members. There is no
reason to fear reliance by putative class members; in a (b)(1) or
(b) (2) class, indeed, the only source of reliance would be the
proposal that notice be provided to class members - that proposal
itself is a bad idea.

Keith L. Fisher, Escr., State of Wisconsin Investment Bd., 01-CV-
066: (1) The comments on (c) (2) include lengthy suggestions for
information that should be included in settlement notices,
including the procedural posture of the case, whether there have
been substantive rulings, the evidence bearing on key allegations,
the defendants' ability to pay including insurance coverage,
whether individual defendants will contribute to the settlement,
whether the defendant has adopted changes of policy to prevent
future wrongdoing, the risks of not settling, an explanation that
attorney fees will reduce net recovery, the terms of attorney fees,
the number of firms sharing the fees, the work performed by each
firm for the class, the factors that account for varying
allocations to class members, and when payments are likely to be
distributed. (2) The (e) (1) (C) standard for approval is an
important step toward heightened judicial scrutiny. The
requirement of detailed findings also is important: "Encouraging
judges to address these findings will deter inadequate settlements
* * * .'

Alliance of American Insurers, 01-CV-068: Supports changes that
require approval of settlement or withdrawal of class claims;
require notice of a proposed settlement that would bind the class;
require settlements be fair, reasonable, and adequate; and require
hearings on settlement.

ABA Antitrust Law and Litigation Sections, 01-CV-069: (1) "[T]hese
proposals for settlement review are a welcome clarification of what
is, and is not, required in the murky world of pre-certification
settlements and dismissals." But the Note reference to notice of
a precertification dismissal should be deleted. There may be
inherent power to order notice, but the Note may create confusion
as to the purpose of the amendment. (2) As to settlements that
would bind a class, the rule incorporates existing best practices.
The most important purpose is to set forth in detail what courts
must do. Not all courts may be as experienced as those that
routinely proceed in the manner directed by the Rule. "We strongly
support this incorporation of best practices into the Rule." The
Note provides "ample comfort that the factors enumerated * * * are
but examples * * *."

Association of the Bar of the City of New York, 01-CV-071: Attaches
a September 19, 2000 letter suggesting that a draft rule that
included a list of factors to consider in reviewing a settlement
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would only exacerbate the effects of attempting to codify best
practices. Courts are likely to take the list as exclusive, no
matter what the Rule says.

Civil Division, U.S. Department of Justice, 01-CV-073: "The
Department does not take a position on the proposed provisions
concerning court approval of the dismissal or withdrawal of class
claims or issues."

National Treasury Employees Union, 01-CV-078: The Note refers to
the number and force of objections. Confusion about settlement
terms or about important court rulings may lead to many forceful
objections that lack substance. The court should focus on "the
quality and substance" of the objections.

Mehri & Skalet, PLLC, 01-CV-083: A number of the 23 (e) changes "are
an appropriate codification of existing law," such as formalizing
the "fair, reasonable, and adequate" standard and requiring a
hearing.

Beverly C. Moore, Esq., 01-CV-084: (1) The amendment does not deal
with coupon settlements. Coupon settlements are receding;
apparently defense proponents "and their willing plaintiff counsel
fee recipients, have been 'shamed' out of this device, but only to
some degree." The rule ought to require a "final accounting" of
how many cash dollars actually flow to class members. (2) It
should be required that the settlement notice inform class members
of the relationship between the settlement amount and the amount
that could reasonably be expected at trial. PSLRA notices are
required to state this, but the notices show only that both parties
cannot agree to what these figures are. The Note should urge that
specific estimates, or informed guesstimates, be provided. (3) The
Note proposes a list of settlement-review factors that is both
over- and under-inclusive. Maturity is not a review factor, but a
certification superiority factor. The very novelty of a case may
militate in favor of settlement - who is to know what will happen
on the merits? There are too many factors, and they repeat. The
main factor is the comparison of settlement benefits to likely
trial results. Too many judges will feel compelled to make
meaningless pro forma specific findings as to each factor. And the
Note should say that a settlement is less than fair and adequate if
it has a claim procedure requiring class members to provide
information the defendant already has, or if damage checks could be
mailed without any claim procedure. (4) Approval of pre-
certification dismissal is most needed when the defendant buys off
the plaintiff. The court should be authorized to condition
approval "on the plaintiff giving notice to at least a sample of
class members, inviting the substitution of new representative
plaintiffs."

Federal Trade Commission, 01-CV-085: Supports (e) (1) (C), "believing
that close judicial scrutiny is the most effective means of
protecting the interests of injured class members. But the rule
should be changed to direct specific assessment of the realistic
value of "coupon" settlements. The Note should list factors that
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bear on the value, including the history of coupon redemption rates
in similar cases, whether the defendants will track redemption
data, whether all class members will be entitled to use coupons,
whether redemption is easy, what time and product restrictions
limit redemption, whether coupons must be issued until a minimum
redemption level is reached, whether coupons benefit the defendant
by bonus sales more than they benefit the class, whether there are
significant restrictions on transfer, how the face value of the
coupon relates to the purchase price of the product, and how
coupons are distributed.

Prof. Susan P. Koniak, 01-CV-086: (1) Notice at the time of
settlement should be a matter of right, directed to all class
members, not shaped in the court's discretion. (2) The notice must
include information on what others in and out of the class are
getting from the class settlement or any side deal. This will
further the purposes attempted to be served by Model Rule of
Professional Responsibility 1.8(g), which requires a lawyer who
simultaneously settles the claims of two or more clients to inform
each client of what each is getting. (3) The decision in
Matsushita Electrical Indus. Co. v. Epstein, 516 U.S. 367, has been
interpreted by the Ninth Circuit in a way that permits counsel to
bring a class action on one claim (violation of state fiduciary
responsibility law) "with the intent of settling a different set of
claims - claims that would have prevented certification entirely or
under the subsection of (b) that counsel desired to use." There is
a risk that this approach will be generalized. "Rule 23 should
make clear that it is improper for a court to approve a class
action settlement that releases claims that have not been certified
as appropriate for class action treatment, even if the class
receives notice that the claims will be released."

Committee on Rules, W.D.Mi., 01-CV-090: To require approval of
precertification settlement "undermines the objective of
eliminating improvident certifications * * *." It often happens
that soon after filing it becomes apparent that certification is
not appropriate, for want of numerosity or failure to satisfy some
other requirement. In turn, that realization often results in "a
quiet and prompt resolution of what was initially pleaded as a
class action." The amendment creates a disincentive to prompt
resolution and burdens the court with added work merely because the
initial complaint included class allegations.

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: (1)
The requirement that the court approve withdrawal of class claims
may thwart the policy of Rule 15(a). The right to freely amend to
withdraw some class claims will be burdened, and counsel may be
required to disclose confidential thought processes. To the extent
that the plaintiff must make a record of reasons to drop a claim,
there may be untoward difficulty if further discovery shows reason
to reinstate the claim. Defendants, on the other hand, will not
have to seek permission to amend the answer. Plaintiffs will be
left with an incentive to stick with the original claims, imposing
unnecessary work on them and on defendants as well. The January
2002 drafting suggestions propose additions to the Note to address
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this problem. They represent progress, but remain vague: what is
a "central part" of a claim? The footnote states that concern is
directed toward amendments that leave only an insignificant class
claim, or one that manifestly could not be certified. The better
approach is to limit the rule to complete withdrawal of all class
claims, and note that the court has inherent power to control
attempts to skirt the rule. (2) Notice of voluntary pre-
certification dismissal should be directed only in an unusual case
in which putative class members may have relied. Unless there was
notice of the class action, reliance is unlikely. So it is
suggested in the January 2002 footnotes, and they are supported.
Today courts ask about the time that elapsed from filing and
whether the filing attracted media attention; that is good
practice.

David J. Piell, Student, 01-CV-094: Several of the Note criteria
for evaluating a settlement cause concern. The court will find it
difficult to be impartial with respect to (B) and (E) - for
example, it has an interest in avoiding lengthy trial proceedings.
The cost of trial is not an appropriate consideration where there
will be fee shifting. The extent of participation in settlement
negotiations by court or a court-appointed officer is also a
problem: if the judge is involved, objective review is unlikely;
even if it is a court-appointed officer, the judge is under
pressure to accept the officer's recommendation. Factor (G) calls
for findings similar to those required by Ortiz to approve a
limited-fund class - that is a lot of work for something that is
only one factor. The standard should be simpler: what do similar
cases settle for absent class treatment? Could a class member
recover more in individual litigation, after paying fees? How many
class members have opted out of the settlement, and what percentage
of the class are they? How much effort is required to participate
in the settlement - some claims administrators have an incentive to
prolong the proceedings, especially if affiliated with the bank
that holds the settlement fund.

Prof. Howard M. Erichson, 01-CV-097: Requiring approval of pre-
certification settlements or dismissals should be adopted. This
wisely resolves an issue that has caused confusion.
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Side Agreements

Conference: It is a mistake to require disclosure of side
agreements. Side agreements "often fuel settlement." They will
not remain secret. Judges will look into the deals. "But you need
empirical evidence that these deals are promoting unjust
settlements."

Conference: Side agreements should be disclosed, and should be
disclosed early. This is particularly important when the
agreements deal with fees, or effect settlements outside the class
settlement.

Conference: Individual premiums incidental to settlement "are a
real problem."

Conference: Some lead plaintiffs now ask attorneys to indemnify
them against liability for costs. There may be a simple money buy-
out of an objector. The Note should make clear that these are
examples of side agreements.

Mary Alexander, Esq., S-F Hearing 65: ATLA is less concerned than
some about so-called side agreements. "We wonder just how
practical or appropriate it is for federal judges to try to police
such agreements unless there really are serious allegations of
wrongdoing and meritorious dissatisfaction by class members."

John Beisner, Esq., D.C. Hearing Written Statement: In concept,
disclosure is laudable. But definition of what must be disclosed
is critical. The Note should state that the intent is to "get on
the table directly related undertakings." As one example, a
defendant may be engaged in simultaneous negotiations with named
plaintiffs in private class actions, with federal regulators, and
with state attorneys general. Need all of these arrangements be
disclosed? Or a defendant may be negotiating with class counsel on
other matters - individual actions, or other class actions: critics
of a settlement may argue that all of the negotiations are
interrelated and should have been disclosed. "The Note also should
address the ramifications of the failure to disclose these other
agreements on a settlement that has been approved."

Prof. Owen M. Fiss, with John Bronsteen, D.C. Hearing Written
Statement, 01-CV-023: "[Tihe proposal that the court may (why not
'must'?) require disclosure of any agreement or understanding"
would help.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044:
Full disclosure of "side agreements of all kinds" should be
required.

Brian Wolfman, Esq., D.C. Hearing 120-122, 126-129: There should be
mandatory disclosure of all side deals. How much are class
representatives getting? How have lawyers agreed to split the fees
- are there arrangements that will bloat the fees to pay off people
who otherwise have no interest in the case? "And what additional
deals does the defendant have with the lawyers or with class
members inside or outside the case"? There is no justification for
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secrecy. In addition, objectors' deals should be subject to

disclosure and approval "even when a settlement is pending on

appeal." The suggestion that disclosure should be limited to

directly related agreements is difficult to understand. If there

are agreements between the defendant and class members "that truly

have nothing to do with the rights asserted in the complaint or

released in the settlement," there would be no point in disclosure.

But if the agreement is related in any manner to the class action,

it potentially impinges on class interests and should be disclosed.

Confidentiality should be a concern only with respect to trade

secrets or other items that would be subject to protection in

discovery. Summaries might be appropriate if the agreements are

very long, but that is "not my experience. My experience in doing

these cases is that there are agreements to pay certain members

outside the class, to pay certain counsel to go away." Absentees

should be informed of these agreements.

(The written statement, 01-CV-043, says expressly that side-

agreement filing should be mandatory. And the full agreement, not

a summary, should be filed. "Based on our experience representing

objectors, there is no way to know which settlements may be masking

relevant side-agreements unless the parties disclose them." So it

was only after the Amchem settlement was rejected that the settling

parties disclosed that defendants had agreed to pay "what turned

out to be millions of dollars of class counsel's costs in

litigating the fairness of the settlement, even in the event that

the settlement was not approved." This agreement was collusive.

There is no countervailing benefit to non-disclosure. The proposal

calls for agreements to be filed: this means, properly, that they

will be available to everyone, including class members. It also

means that they must be served; the Note should reiterate the

service requirement. If there is work-product material in the

agreement - a not likely event - there should be full disclosure to

the court, even if publicly-filed versions are purged of the work-

product. "[C] onfidentiality should never be granted for side-deals

involving payments to similarly-situated plaintiffs" (as in Amchem

and Ortiz), "incentive" payments for named plaintiffs, and other

arrangements that may trade away class benefits. But

confidentiality may be proper as to a settlement condition that

allows a party to withdraw if a limit of numbers or value of opt-

outs is exceeded - the numbers may be protected until the opt-out

period expires, but the condition itself should be disclosed.)

Leslie Brueckner, Esq., D.C. Hearing Written Statement. 01-CV-020:

Parties should be required to disclose: the rule should provide

they must file a copy of any agreement made in connection with a

proposed settlement. The court, for example, should know of the

extent to which a defendant has agreed to settle an inventory of

class counsel's individual cases in exchange for an agreement to

file and settle a class action. The Note seems to give complete

freedom, speaking of considerations that should guide counsel in

disclosing agreements. "The difficulty here is that counsel for

the settling parties have every incentive not to disclose the

existence of related agreements * * *."
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Walter J. Andrews, Esq., D.C. Hearing 282-284, 285-291: The filing

requirement should not include confidential insurance agreements

between insurers and their policy holders; Rule 23 (e) (2) should

exempt all underlying insurance agreements. These agreements may

resolve many different sorts of issues between insurer and insured:

whether or not there is a duty to defend; who will choose or direct

counsel; what is the amount or applicability of insurance,

deductibles, or self-insured retentions; whether there are multiple

occurrences (a very common subject of dispute) . The insured tells

the insurer that settlement is possible, and they work out an

agreement as to what the insurer is willing to contribute, subject

to a reservation of rights. Although it might be useful for the

court to know what assets are realistically available for

settlement, there is a risk of abuse: "once that gets out, then the

plaintiffs are going to believe that there's an even more

attractive target to go after * * *." It would be some help to

provide for disclosure in camera or under seal, at least if the

information actually remains protected. (The written statement,

01-CV-036, adds that apart from that problem, the rule does not

address the question whether failure to disclose a side agreement

may be grounds for upsetting the settlement after it has been

approved and reduced to judgment.)

Leslie Brueckner, Esq., D.C. Hearing 156-157: Disclosure of side

deals is important, but the proposal lacks teeth. There is no

affirmative obligation to disclose. "[T]hose agreements most

likely to influence the court's thinking regarding a proposed

settlement are those least likely to be disclosed to the court."

There should be mandatory disclosure.

American Ins. Assn.. D.C. Hearing Written Statement 01-CV-022:
Insurance agreements should be exempted from the scope of "related

undertakings," to preserve the confidential relationship between

insurers and policyholders.

Bruce Alexander, Esq., D.C. Hearing Written Statement 01-CV-041: A

few words should be added: "any agreement or understanding among

any of their parties or their counsel made in connection with the

proposed settlement * * *." [There is no further explanation.]

Patrick Lysaught, Esq.. for Defense Research Institute, 01-CV-033,
034, 046, 047: The proposal seems to be designed to ensure a record

of the complete agreement. Such disclosures should be automatic.

But disclosures should be expressly limited to "matters directly

related to the class settlement at issue." There may, for example,

be overlapping actions pending simultaneously; the defendant may be

negotiating separate settlements in each action, and the terms of

each settlement may indirectly affect the terms of other

settlements, but there is no reason to require disclosure of the

indirectly related matters. To the contrary, there is no reason to

create a device that enables counsel in other actions to obtain

leverage or information used in separate settlement negotiations.

Professor Charles Silver, 01-CV-048: The comment on agreements to

divide fees, as the attorney-appointment and fee provisions,
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"reflects an unwarranted preference for regulation over private

arrangements." The fee should be set up front; the court should

not care how, given this incentive, counsel maximizes the value of

representation by working with other lawyers. The comment about

accepted conventions that may tie agreements made after settlement

to settlements needs to be clarified.

Federal Magistrate Judges Assn., 01-CV-057: Proposed (e)(2) "will

correct the problems associated with 'side agreements,' which are

often not disclosed to the court, but are part and parcel of the

overall settlement."

Allen D. Black, Esq., 01-CV-064: (1) The Note reference to

"complete" copies or summaries of agreements is puzzling: I had

read "summary" in the black letter to refer to oral agreements, and

"copies" to require complete copies of any written agreement. (2)

on p 59, third line from the bottom, the reference should be to

counsel who have "litigated" class actions; "[v]ery few counsel

have actually tried a class action." (3) p. 62 of the Note makes

an important point that a class member may not purport to opt out

a whole class of other class members; somewhere the Note should

make the same point with respect to litigation class opt outs.

Equal Employment Advisory Council, 01-CV-065: "The proposed

subsection is so broad that it is incomprehensible." It would seem

to apply to a contract setting forth defense counsel fees, "or a

document setting forth remedial measures the defendant company

undertakes after a lawsuit is filed. Agreements or understandings

like these do not relate to the terms of the settlement agreement
* * *." Such documents, further, are likely to contain confidential

information.

Keith L. Johnson, Esa., State of Wisconsin Investment Bd., 01-CV-

066: Endorses (e)(2). Nondisclosure may be appropriate for "blow

provisions" - the agreement that defendants can avoid the

settlement if an excessive number of class members opt out; and "an

agreement on valuation of other pending insurance claims as part of

the settlement."

Alliance of American Insurers, 01-CV-068: Supports the (e) (2)

provision that a court may direct the parties to file, etc.

ABA Antitrust Law And Litigation Sections, 01-CV-069: "We suggest

that the language be revised or clarified to require, if the court

so directs, disclosure of any side agreements involving objectors,

insurance carriers and others who, although not technically

parties, may nonetheless be subject to the court's jurisdiction or

under the control of a party." (There is no further explanation.)

National Assn. of Protection & Advocacy Systems, 01-CV-077: (e) (2)

filing should be made mandatory. "The permissive nature of the

proposed rule opens it to abuse because of possible collusion

between settling parties' counsel."

Beverly C. Moore, Jr., 01-CV-084: The (e) (4) requirement that

withdrawal of an objection be approved serves the same purpose as

the (e) (2) side-agreement provision, and should be included in it.
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"A concern arises only if the objector receives something in return
for the withdrawal." Even then, there is no problem if the payment
is not at the expense of the class but is merits-based; disclosure
is all that is needed. The element of real concern often is a fee

payment to some competing group of class counsel who have brought
a similar case in some state court; there even are cases where
competing counsel first filed the competing case after the

settlement was announced. Settling counsel have no choice but to

pay, in order to avoid the protracted delays that result from

objections. "Surely this needs to be disclosed as a 'side
agreement' - and disapproved by the settling court." The recent
practice of awarding fees in a lump sum to lead class counsel, to

be allocated by lead counsel as seems fit, increases the need for

disclosure. "The 'side agreement' disclosures most likely to be

sought by settling defendants or objectors are how the total fees
are to be divided among class counsel * * * . This will become

fodder for more 'scandal.' * * * Critics will claim to have found

instances of 'you scratch my back in this case, and I'll scratch
your back in another."

Federal Trade Commission, 01-CV-085: Active judicial oversight
requires that the court be fully informed as to the context of any
settlement. For that reason, the FTC supports (e)(2).

Prof. Susan P. Koniak, 01-CV-086: (1) The unfairness of mass-tort
class actions is shown by the "side deals" approved by lower courts
in Amchem and Ortiz: in Ortiz, one-third of those injured were left

outside the class and provided much better deals. And courts
routinely allow selective extension of opt-out deadlines so the
settling parties can "get rid of annoying objectors who might
otherwise cause trouble at the fairness hearing or on appeal." (2)

(e)(2) should mandate that settling parties disclose "all
agreements, formal and informal, between them that were made
contemporaneously with the settlement or dismissal of a class
action. Moreover, the rule should provide strong and mandatory
sanctions for failing to disclose such deals." The urge to cheat
is great. (3) In addition, the settling parties should be required
to disclose material facts about the settlement negotiation, the
settlement itself, and the relationships among class counsel, the
defendants, and objectors; the sanctions for failure to disclose
such facts should be discretionary because the scope of the
disclosure obligation is mushy. (4) "Disclosure to the court is
not enough. The absent class deserves to know of any conflicting
interests of its counsel." The class should have access to the

content of the deals, the actual terms, not just a summary. An
exception could be made that requires disclosure only of the
existence of an agreement that allows the defendant to withdraw if
an opt-out threshold is reached, without disclosing the threshold
itself.

David J. Piell, Student, 01-CV-094: This is a welcome addition, but
does not go far enough. What is the sanction for failure to
disclose? Can the judgment be reopened? Can class members who

opted out because the settlement was inadequate choose to come back
in when an enhanced settlement results? Guidance should be
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provided, including a statement whether it is proper to deny any

sanction if the failure to disclose resulted from a good-faith

belief that the agreement was not "in connection with" the

settlement.
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correct; free appeal could result in an avalanche. If intervention
is denied, the class member can appeal the denial.

Thomas Y. Allman, Esq., D.C. Hearing Written Statement, 01-CV-026:
It is wise to require approval for the withdrawal of objections,
but for a reason not expressed in the Note. Approval will support
involvement of the district court in the review process. There is
a need for aggressive court involvement as to all objections that
have been made.

Brian Wolfman, Esq., D.C. Hearing 121-125, 130-131: Objectors'
deals should be disclosed even when reached on appeal. Objectors
must be provided substantial procedural support; unfortunately the
proposed rule does not do that. Objectors should be provided
access to all settlement documents. Settling parties should be
required to file and serve the full justification for the
settlement prior to the objection debate - now, they often hold
back evidentiary support for the settlement until after the
objecting date, and indeed until right before the fairness hearing.
The rule should require that objectors be given a stated ample time
to file. (The written statement, 01-CV-043, brings these together:
Often settling parties submit the settlement for preliminary
approval without any notice to interested parties, and with only a
bare-bones joint memorandum. Class members are given notice and
only a few weeks to respond. Class counsel commonly refuse to
provide information to objectors on a timely basis. "The game is
'hide the ball.'" Objectors should be afforded a minimum of 45
days to object after settlement proponents file full supporting
materials.) The rule should establish a right to take discovery,
even about the settlement terms. But discovery into the negotiation
process is not appropriate in most circumstances. The requirement
in many circuits that an objector intervene in order to establish
a right to appeal should be deleted; the Supreme Court has taken up
the issue (Devlin v. Scardelletti, 01-417), but if it adheres to
the intervention requirement the rule should be changed. The
intervention requirement is inapposite: the class member is a party
in the sense of being bound by res judicata, and is not seeking to
participate in trial. And this is a trap for the unwary,
particularly for the pro se objector, without establishing any but
paperwork benefits. It is possible that this is a question for the
Appellate Rules; the Advisory Committees may want to work that out
between themselves. The Note, finally, refers to Rule 11
sanctions; that should be deleted entirely, for it will chill
participation by objectors.

The written statement, 01-CV-043, (1) disagrees with the Note
statement that the need to support objectors may be reduced when
there is an opportunity to opt out of the settlement. The right to
adequate representation is independent of an opt-out opportunity.
(2) "Finally, we are dismayed about the way in which the Committee
Note discusses the use of objections to exert improper influence in
class action settlements." The problem of exerting improper "hold-
up" strategic pressure can be addressed by requiring full
disclosure of all deals with objectors and approval by the court.
That approach does not disarm objectors. (3) The Note also seems
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to give credence to complaints about "professional objectors"; this
suggestion is unfounded. There is nothing wrong with a lawyer
making a living by representing objectors - the only private
practitioner we know of who frequently appears has made meritorious
objections in many cases. This reference should be deleted.
(e)(4)(B) states the proper approach. (4) Objectors and everyone
else are subject to Rule 11. Objectors are no more prone to
violate Rule 11 than anyone else; indeed close-to-the-line conduct
appears more often among settling parties and their counsel. (5)
The (e)(4)(B) requirement that the court approve any deal with an
objector "must be strengthened to have its desired effect." The
rule should explicitly require that all withdrawals and related
agreements be submitted on the record, so that class members can
comment. (6) The Note suggests that there is little need for
concern if an objector settles on terms that reflect factors
distinguishing the objector from class members. It should say that
this situation will be very rare, lest the extortion flourish. The
settlement itself should fairly resolve differences among class
members who are not similarly situated. And in (b)(3) cases, the
right to opt out affords protection. (7) "Finally * * * the
failure of * * * (e)(4)(B) to apply to appellate proceedings is a

serious error, which could render it nearly meaningless." The
Duhaime case cited in the Note involved a buy-off on appeal. There
is no rule requiring disclosure to the court of appeals, so no
basis for the Note's suggestion that the court of appeals could
look into the deal.

Appendix C to the written statement is a November 23, 1999
letter to Hon. Anthony J. Scirica and Hon. Paul V. Niemeyer. The
letter urges adoption of provisions requiring disclosure of - and
court approval for - all "side agreements." "In our experience,
the practice of paying objectors to go away, without disclosure or
approval, has become commonplace." Such payments may be viewed as
"bribes" paid by defendants, "extortion" practiced by individual
class-member objectors, or both. They are improper for several
reasons. They create a de facto method of opting out of the class.
They defeat the purpose of achieving like treatment for similarly
situated class members. They are available to "lawyers and clients
who know how to game the system." Requiring disclosure and
approval will improve the objection process.

Leslie Brueckner, Esq., D.C. Hearing Written Statement 01-CV-020:
(1) (e)(4)(A) restates existing law and is appropriate. (2) But
the Note suggestion that there is less need to support objectors if
there is a settlement opt-out should be deleted. It is difficult
for class members to understand the terms of a proposed settlement,
much less the risks of litigation. The opt-out provides scant
protection, particularly in small-claims cases. Objectors often
will be the only means to expose the weaknesses of the settlement.
(3) The Note also refers to Rule 11; this could chill willingness
to object. Objectors are too important to the process to deter in
this way. (4) (e)(4)(B) addresses the important need to require
disclosure of "side deals" made to persuade objectors to withdraw,
and to give courts authority to disapprove these deals. That can
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happen only if the court is informed about the deals. The deals

may provide important information about conflicts within the class

or weaknesses in the settlement. Some side deals are proper - as

the Note says, the objector may be in a position different from

other class members. But other deals reveal the strategic value of

objections, or an attempt by the settling parties to purchase

silence. The Note, further, seems to imply that the court can

require an objector to persist with the objection unwillingly.
"This, of course, is not and cannot be the law." The provision
should be rewritten: "A class member who seeks to withdraw, or

declines to pursue, an objection to final approval of a settlement
must provide the court with a copy of any agreement~s) made in

connection therewith, and may retain any benefits provided in such

agreement(s) only with the court's approval."

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: An

objector may use discovery in the settlement proceeding to further
goals in an overlapping state action. "[Wihere a federal court

provides the settlement objector with the right to discovery, it

should also have the authority to limit that objector's ability to

pursue similar discovery in parallel state class actions."

Peter J. Ausili, Esq., E.D.N.Y. Civil Litigation Committee, D.C.

Hearing 208: Expressed concerns about the standards for discovery

by objectors, including the reference to a strong preliminary
showing of collusion and other improper balance. And the provision

requiring approval before objections are withdrawn is uncalled for.

Courts can deal appropriately with these matters now. (The written

statement, 01-CV-056, adds that the broad grant of discovery will

"promote delay, add to cost and encourage strategic behavior.")

David E. Romine, Escq., D.C. Hearing 251, 260-261: The objector
language in the Note is troubling because it suggests that there

should be more objector discovery than current law provides. If
indeed the Note is intended to change the law, it is unwise -
greater objector discovery would only increase costs and delay.

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033,
034, 046, 047: (1) As to (e)(4)(A), the Note should make it clear
that a strong preliminary showing must be made to justify discovery
into the negotiation process. It also should make it clear that

there must be a prima facie showing of a good-faith basis for

objecting before allowing "new" discovery that goes beyond access
to discovery materials already produced in this or related
litigation. And guidelines should be provided for the court and
objectors as to the "proper bases and criteria for asserting
appropriate objections." Although objections should be encouraged,
not discouraged, it is important "to ferret out in a cogent,
rational and understandable way unfounded objections at an early

stage." (2) As to (e) (4) (B), the Rule does not - and cannot - deal

effectively with potential objectors who are bought off before any
objection is filed, nor with objectors who simply fail to pursue an
objection once made. Again, there is no guidance as to what
constitutes a proper objection. The Note should provide guidance
as to what is a proper basis for objection and what kind of prima
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facie supporting evidence is sufficient. It might be better to
require automatic disclosure by all parties to a class settlement,
including class members, as to any premium derived through separate
negotiations that is different from the benefits provided other
class members.

Professor Charles Silver, 01-CV-048: The Note paragraph on
discovery by objectors "is highly dangerous and should be deleted."
A class member with a large claim has a sufficient incentive to
review all the discovery or take new discovery, but such a person
can self-protect by opting out. A class member with a small claim
who demands to see extensive discovery documents and to depose
everyone "is acting irrationally and probably is an extortion
artist." The suggestion that discovery might be tied to a showing
of collusion "is objectionable because all settlements are
collusive." And the note on objector fees is dangerous, especially
in referring to changes in the settlement that benefit the class.
"The standard extortionist tactic is to threaten to appeal unless
class counsel cuts the fee and to request a portion of the fee
reduction as compensation." At most, an objector should win a fee
only for wringing extra dollars out of the defendant, and even that
is dangerous because it will lead defendants to hold back in the
initial settlement agreement.

Court Advisory Comm., S.D.Ga., 01-CV-053: It is unnecessary to
require court approval to withdraw an objection. The court is free
to inquire as to any accommodation that may have been made with the
objector, and to determine whether any action was taken to the
prejudice of the class.

Allen D. Black, Esq., 01-CV-064: "Strategy" is a good thing. The
Note should not refer to "strategic" objectors; it should point out
directly "that an objection may have practical or 'blackmail' force
far beyond its merits, if any."

ABA Antitrust Law and Litigation Sections, 01-CV-69: "We favor
these proposals."

Association of the Bar of the City of New York, 01-CV-071: Attaches
a September 19, 2000 letter that urges deletion of a draft rule
provision providing that mandatory discovery be available to
objectors. There is a growing entrepreneurial use of objections by
professional objectors. Mandatory discovery is "a tool far in
excess of what they already possess and well beyond the course of
prudence."

Joseph L.S. St.Amant, Esa., 01-CV-075: (This comment is summarized
more extensively with the general comments.) The Note to 23(e)
should discuss application of the rule - if it is to have any or
not - to cases on appeal. "The most pressing problem is whether
appeals from decisions denying certification can be settled on an
individual basis without court approval."

National Assn. of Protection & Advocacy Systems, 01-CV-077: The
Committee Note may chill desirable objections by saying that courts
should be vigilant to avoid encouraging unfounded objections and
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that Rule 11 sanctions are available. "The very mention of Rule 11
will likely chill the willingness of class members to lodge
objections * * *." "P&As consider it part of their federal mandate
to protect the rights of persons with disabilities to challenge the
adequacy of proposed nationwide class action settlements." Many
settlements "routinely fail to include provisions representative of
the various classes or types of disabilities."

National Treasury Employees Union, 01-CV-078: "Requiring court
approval for withdrawal of all objections seems excessively rigid."
The purpose seems to be to monitor changes in the settlement; that
can be served by requiring approval only when withdrawal is
conditioned on modification of the settlement.

Mehri & Skalet, PLLC, 01-CV-083: "We agree with the discussion in
the proposed Notes regarding objectors, including the problem of
objectors acting to obstruct beneficial relief to the class. We
particularly agree with the requirement that an objector purporting
to act on behalf of the class be held to the same fiduciary
standard as a class representative."

Beverly C. Moore, Jr., Esq., 01-CV-083: "As long as an objector is
a member of the class and thus has standing, he should be allowed
to object and appeal." Legitimate objectors face real problems.
Even plaintiffs' counsel object to objector discovery. The filing
of settlement papers and fee petitions is orchestrated so that
there is not adequate time to object. The problems said to be
posed by professional objectors are not impressive. Class counsel
in competing class actions are a frequent source of objections;
their objections often are legitimate challenges to a low-ball
settlement, but too often are rejected.

Prof. Susan P. Koniak, 01-CV-086: (1) It has been suggested that an
absent class member can be precluded from collateral attack on a
class-action settlement and judgment if another class member
objected. "The idea that 'objectors' who are not required to meet
any of Rule 23 (a) 's requirements are somehow able to bind other
absentees should be clearly and firmly rejected in the advisory
committee's notes." (2) "The fairness hearing is now an
unregulated arena." Do settlers have a right to discovery? To be
served with all relevant documents in the case, including side
deals? Can an objector call witnesses? Cross-examine witnesses?
Must testimony or affidavits be presented to support an objection?
How do pro se objectors participate? "Perhaps the Rule need not
address all these questions." (3) Some objectors appear only to
"get[] a payment from the settling parties to go away. Those
payments should be outlawed." And objectors should have to explain
any withdrawal of objections. Side deals should have to be
disclosed, both at the trial stage and at the appellate stage. But
the Committee Note should not refer to objectors who are out for
personal gain. Objectors are no more likely to abuse the process
than professional class-action lawyers or defense counsel. And any
reference to Rule 11 sanctions should be removed from the Note.
Rule 11 sanctions are less deserved for objecting counsel than for
others: "No other group of lawyers are expected to operate with no
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procedural rules to help them get the information they need to
function properly and no rules to delineate when, how and to what
extent they are entitled to participate or to complain about not
being allowed to participate." (4) The Committee Note recognizes
the important contributions of objectors. "But nice words are no
substitute for procedure." Rule 23 should establish "some
framework for the procedure to be followed in fairness hearings
with particular attention to the participation of objectors."

NASCAT and Committee To Support the Antitrust Laws. 01-CV-093: The
published proposal is better than earlier draft rules that spoke to
discovery for objectors. But the Note states that an objector can
obtain discovery by showing reason to doubt the reasonableness of
a proposed settlement. Skillful counsel often can do that. An
objector should be required to show "both a strong reasonable basis
to doubt the reasonableness of a proposed settlement and that such
doubt cannot be resolved on the record before the court." The same
showing should be required to have access to discovery already had
in the litigation. The Note suggests that the parties may provide
such access; this expression may be read to recommend that
discovery materials be provided in the ordinary course. But
routine access to discovery in the class action may impose cost and
delay, particularly in complex cases with hundreds of thousands of
pages of documents. There also may be serious confidentiality
concerns. This suggestion should be deleted from the Note.

David J. Peill, Student, 01-CV-094: Why have different standards
for discovery in connection with the reasonableness of settlement
terms and discovery into the settlement-negotiation process? What
is a "strong preliminary showing"? If the court has enough
information to determine whether the settlement is fair,
reasonable, and adequate, it should have enough information so that
there is no need for discovery by objectors. And the reference to
Rule 11 sanctions in the Note should not be at the expense of
inherent court powers that "are more effective in dealing with
abusive objectors."

Steven P. Gregory, Esq., 01-CV-096: The Note sets too low a
standard for discovery by an objector. Objections, even frivolous
objections, can cause unnecessary delay in awarding benefits to
class members. "A better approach might be to require a
'compelling reason' rather than simply a 'reason.'"
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Settlement Classes

Conference: The proposals fail to address settlement classes

Conference: Express provision should be made for settlement
classes. "They are useful for the end game." Asbestos litigation
will go on for another 20 years because the settlement-class effort
was scuttled by the courts.

Conference: The Committee Note to draft 23(e) assumes the
certification of settlement classes. "They cannot be done any
longer."

Conference: It is amazing that overlapping class proposals have
been considered, even in a tentative way, without also including a
settlement-class proposal.

Conference: There should be a settlement-class proposal.

Conference: Some members of Congress view Rule 23 as an end-run
around Congress. The settlement class "is an entire agency.
Amchem was dead on."

Conference: Amchem is consistent with smaller, cohesive settlement
class. "They're here, they exist. They're tough to draft." It
remains difficult to understand what Amchem meant in saying that
settlement can be taken into account.

Conference: The problem with the settlement class is that it cannot
be tried, so there is no constraint arising from the alternative
prospect of litigation.

Conference: Judges cannot solve all problems. Settlement classes
"overstrain" the Enabling Act. "We used to take seriously the
ideas of self-government and jury trial in civil cases. Settlement
classes disregard these ideas."

Conference: The Rule 23(e) Committee Notes imply that there is such
a thing as a settlement class; "not everyone agrees."

Mary E. Alexander, Esq., Statement for S-F: ATLA policy expresses
deep concern over adjudication of the rights of future claimants
through settlement-only classes.

James M. Finberg, S-F Hearing 103-104, 106-107: Ortiz is based on
due process; it applies to state courts equally with federal
courts. There should not be any difference in the ability to settle
whether the action is in state court or federal. Probably there
are more objections to settlements now than formerly. It is clear
that a class can settle claims that are in the exclusive
jurisdiction of another court, so global settlements can still be
reached in state or federal courts. There is more attention paid
to sub-classing and making sure there is a representative who would
have standing to allege the claim of each category of persons
involved. But I do not work with cases that involve future
damages; they may present greater difficulties.
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Anna Richo, Esq., S-F Hearing 138-139: Rule 23 should be amended to
require opt-in for trial of individual cases, or better to
eliminate class certification for trial purposes for any personal
injury claim, with the exception of claims arising out of mass
disasters. Certification of a dispersed mass tort class for
settlement, on the other hand, would be desirable. There should be
a separate mass-tort settlement class rule.

John Beisner, Esq., D.C. Hearing Written Statement: pp. 15-18
suggest creation of a distinct certification standard for proposed
settlement classes. The proposal is presented as modest: there is
no need to address futures claims, nor to revisit "limited fund"
classes. One benefit would be to stop the tendency of some courts
to cite settlement class certifications as precedent for
certification of a litigation class, even though "the level of
debate is quite different." The preoccupation with class
certification prerequisites is distracting attention from the
primary line of investigation, which should be whether the proposed
settlement is fair to all purported class members, whether there is
a risk of collusion, or a risk that some individuals will gain
benefits at the expense of other class members. One source of the
problem is that the provisions of Rule 23(a) and (b) are designed
to protect defendants as well as plaintiff class members.
Commonality, typicality, predominance, and superiority protect
defendants against attempts to rely on class-wide proof when the
law requires individualized proofs of claim or defense. A
settlement is different because the defendant has agreed to a
conditional surrender of the right to insist on individual proofs
of defense or individual proofs of injury and damages. When
individualized proofs are required, a litigation class should not
be certified. The variability of plaintiffs' damages should not be
subsumed into a litigation class - although, perversely, it may be
- but when there is a settlement, the inquiry should be whether the
proposed settlement presents "a fair approach to dealing with the
fact that the fair value of the unnamed class members' claims may
vary significantly?" The rule should require that the settlement
class have sufficient unity to make it fair to bind absent class
members. But the predominance test should be qualified, looking to
ensure that class members are afforded due process, "taking full
account of the fact that as part of the proposed settlement, the
defendants are waiving the due process protections that they would
be afforded under a non-settlement class certification analysis."

Committee on Fed. Civ. P., Amer. Coll. Trial Lawyers, 01-CV-055:
Considers (e) (1) salutary, and "would welcome the opportunity to
review a proposal that addresses settlement classes separately."
Is "open to the prospect of allowing settlement classes that do not
necessarily satisfy all of the criteria of litigating classes."
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Conference: The stronger alternative is better.

Conference: It would be better to provide that a (b) (3) class
member always can opt out of a settlement.

Conference: Knowledge of a settlement provides a better basis for
deciding whether to opt out. But we should not allow opt-out from
every (b)(3) settlement. The first alternative, which presumes
there should be an opt-out, will come to require opt-out. The
second alternative, cast in neutral terms, is better. It would be
still better to address the issue only in the Note. Notice is
expensive; if it is delivered by TV and national print media, it
can cost ten million dollars or more. "The class action is an
attorney vehicle; the idea that people worry about it is a dream."
What is important is notice to lawyers, not class members. Opt-out
campaigns "are political wars." Propaganda is unfurled on all
sides. The fen-phen settlement has opt-out opportunities "every
time you turned around," but few defendants can afford to settle on
terms that offer so low a level of peace.

Conference: Before settlement, it's "a pig in a poke." The
ordinary class member does not have enough information to determine
whether to request exclusion. A reasonable opt-out decision can be
made only when the terms of settlement are known. It would be
better to allow the opportunity in all cases.

Conference: The first alternative is better. It does have an
escape clause. The class may have had notice of proposed
settlement terms during the original opt-out period, even though
there was not yet a formal submission for approval. But this first
alternative "maximizes consumer choice" in more general cases.
Notice could be more modest. It is better to have this in the text
of the rule, for the benefit of judges who are "new to class
actions."

Conference: The first alternative is dangerously close to one-way
intervention. The "good cause" test for denying opt-out is very
vague; to the extent that it turns on the fairness of the
settlement, the court should approve only a fair settlement in any
event. If settlement terms afford an opportunity to opt out, that
is one factor to consider in favor of approval; that is as far as
this should go. And the Note should say clearly that informative
notice is far more important at the time of settlement than at the
beginning of the action.

Conference: The diet drugs litigation allowed four opt-out events
for each class member. "At least one informed opt-out should be
allowed; usually it is sufficient to provide this at the time of
settlement."

Conference: The time of the opt-out is important. In a mass tort,
probably it is sufficient to provide an opt out when the aggregate
settlement terms are known. That is not likely to be a problem
that seriously impedes settlement. It would be possible to defer
the opt-out until the individual class member knows what he is
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going to get under the settlement, but that is probably wrong. It
would destroy most mass-tort settlements if latent-injury class
members were allowed to decide to opt out "23 years later" when
injury becomes manifest.

Conference: The back-end opt-out may be important in mass torts;
indeed it may be that a class is certifiable only if a back-end
opt-out is provided. The diet drug settlement was done under
pressure that improved the settlement because of the higher legal
standards that flowed from the Amchem decision. But that is not
what 23(e)(3) proposes. (It was rejoined that it is dangerous to
think of opt-out only in mass-tort terms.)

Conference: The settlement opt-out would apply to antitrust and
securities classes. There is a history of successful settlements
in these areas without opt-outs. It is a mistake to write a
general rule that applies to all types of class actions. Indeed it
might make sense to deny any opt-out opportunity at any time from
a class that deals with small claims that would not support
individual litigation.

Conference: These considerations support the second alternative as
the better option. Settlement opt-out makes sense only in some
cases. One problem is that the money spent on notice comes out of
actual class relief. The Committee Note should describe "levels of
notice." In some cases, it should suffice to publish notice in the
manner generally used for legal notices. Often the "mass buy" on
television and in newspapers of general circulation is not
warranted. Notice to attorneys should be provided.

Conference: What needs to be fixed? Mass-tort classes negotiate
opt-outs; it is proper for the Note to treat this as a factor
bearing on fairness. There may be an issue in a small fraction of
cases where the notice is published early and the opt-out period
expires.

Conference: The problem of early notice and expiration of the opt-
out period could be solved by deferring the first notice and opt-
out period until there is a settlement agreement.

Conference: The need for fairness to class members is adequately
protected by judicial review.

Conference: When the class is heterogeneous, it is not possible to
shape a settlement that is fair to all class members. Notice at
the time of class certification will be used to lock class members
in. There is no problem in securities litigation because for years
the practice has been to seek certification at the same time as a
settlement is presented. If certification and settlement are
separated, the expensive notice should be deferred to the time of
settlement.

Conference: People should not be asked to decide whether to request
exclusion until they know what they are going to get, at least in
personal-injury cases. Notice at the time of the "aggregate
agreement" is not enough. The total available in the Agent Orange
settlement sounded like a lot at the time, but an intelligent opt-
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out choice could not be made on the basis of knowing that alone.

Conference: Multiple opt-outs often are negotiated in mass tort
settlements, and such terms may indeed be required. But there is
no need for a rule to accomplish this. But for securities and
antitrust cases, a settlement opt out turns the rule on its head.
Class members are told at the time of certification that they will
be bound unless they opt out. If you allow an opt out on
settlement, why not also after granting a motion to dismiss for
failure to state a claim, or after granting summary judgment?
Indeed, why not after trial? The settlement opt out interferes
with negotiation settlements. Adequate protection can be found in
the negotiation process.

Conference: The settlement opt out became increasingly attractive
to the Advisory Committee as it struggled with proposals to enhance
support for objectors. The settlement opt out is a lot better than
fueling objections to every settlement. But the Note should be
revised to make it clear that settlements are favored; as presently
drafted, it seems to have a hostile tone.

Conference: From the defendant's perspective, there is a tension
between the ability to settle and a class member's ability to base
an opt-out decision on meaningful information. A defendant can
negotiate a "walk-away," but knows that if the settlement sticks
there will be some opt-outs who must be compensated and who will
treat the settlement terms as the floor for bargaining. The second
alternative is more flexible and thus more sensible, but it too
will make settlement more difficult.

Conference: Concern about notice costs is a red herring. Notice of
settlement is required today. The settlement opt out simply
requires that one more item be included in the notice. The first
alternative is better; indeed, it might be better to adopt an even
stronger presumption in favor of opt out. The defendant's path to
global peace is made more difficult, but informed choice by class
members is more important.

Conference: But the notice will be more complex and thus more
expensive if it includes a settlement opt out.

Conference: If we are precluding substantial damage claims we
should have good notice.

Conference: The "pig-in-a-poke" problem is most significant with
small-claims classes. Class members have no stake at the
beginning. The opt-out could lead to better recovery in another
class; even apart from that, a 20% or 40% opt-out rate would tell
the court something. The opt out is useful.

Conference: Why do we need the first opt out, if the limitations
period is extended to the second opt out ?

Conference: The second notice may be more effective. The IOLTA
cases say that clients have a property interest in pennies; so
class members have a property interest in small claims. Those who
want global peace have an interest in effective notice. This helps
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ensure that settlement is adequate for the absentees. The first
alternative, favoring the opt out, "is a big improvement."

Conference: The idea of a court-appointed objector "is horrible.
Any alternative is better." The best approach is to list an opt-
out alternative provided by the settlement itself as a factor
favoring fairness. The next-best approach is the second settlement
opt-out alternative.

Conference: The only real choice is between the two settlement opt-
out alternatives. The court-appointed objector system would
degenerate into a "judge's buddy" system or a civil-service
bureaucracy. "Market forces are better." Perhaps the first
alternative should be softened: a settlement opt out is required
"unless the court finds that a second opportunity is not required
on the facts of the case." This would be stronger, and better,
than the second alternative.

Conference: The parties should be fully informed in connection with
settlement, but opt out does not follow. Defendants should be able
to achieve global peace. Is unfairness to class members so great
an evil as to require the opt out? "I do not know the answer."

Conference: (Several views in a single dialogue:) A back-end opt
out is not likely to be provided in securities or antitrust cases,
but can a mass-tort settlement be approved without one? The risk
of latent injury is a real problem. But if injury is apparent at
the time of settlement, an informed initial opportunity to opt out
after settlement terms are known suffices. Asbestos should not be
used as an example for all cases. In many cases "the biological
clock ticks faster" - it will be two years, or four, to identify
all "downstream claims. Defendants can deal with this kind of
"extended global peace." The back-end opt out can be worked out.
In a large heterogeneous mass tort, the back-end opt out "can
address the constitutional needs." But if the class is more
cohesive, settlement without a back-end opt out may be appropriate.
It would be a mistake to require a back-end opt out in all mass
torts; if the disease affects a finite population and its
progression is known, back-end opt out may not be needed.

Conference: Settlement opt out may cause more problems than it is
worth.

Conference: The settlement opt out might be reduced to a factor
considered in evaluating fairness, but perhaps a compromise version
could be retained in the Rule.

Conference: It does not make sense to go forward with the
settlement opt-out.

Conference: Settlement opt-out is a bad idea; "it almost gets into
the substance of the settlement."

Conference: The settlement opt-out is a good idea. It legitimates
the decision. Rule 23(b)(3) was written for small-stakes cases.
If it is used for cases that involve significant individual claims,
class members should know what is at stake before being asked to
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decide whether to opt out. There should not be an absolute right
to opt out. "But a willing seller is needed."

Michael J. Stortz, Esq., Statement for S.F Hearing: The second
alternative "properly takes a neutral position, leaving the issue
of a second opt-out to the trial court's discretion." The first
alternative "does not take into account the myriad circumstances in
which a settlement on behalf of the class may be reached. Practice
under the new Rule 23(e) should be permitted to develop * *."

Barry R. Himmelstein, Esq., S.F. Hearing 24-: Either alternative is
suitable. "I prefer to leave things to judicial discretion when
there is a choice." Settlements can be done with a settlement opt
out, but the more usual occurrence is that settlement and
certification occur at the same time so the first opt-out
opportunity remains available. The second opt-out opportunity is
"just fine. I like to give people the option to stay in or get
out. I'm not trying to hold them in against their will.
Relatively few people generally do opt out unless they have serious
personal injuries and I have questions about whether class
certification is appropriate for those kinds of claims anyway."

Mary E. Alexander, Esq., S-F Hearing 65-: ATLA supports Alternative
2 settlement opt outs. The opt out can be difficult for
practitioners on both sides, but "litigants' choice is most more to
[her written statement, 01-CV-016, says "paramount to"]
administrative convenience and the management of the litigation."
(Her written statement notes concern that class-action settlements
do not afford class members "real choice as to whether to accept a
settlement.")

Gerson Smoger, Esq., S-F Hearing 91: For ATLA. It is terribly
unfair to have the only opportunity occur before settlement of a
(b)(3) class. "Nobody attends to it. Nobody looks at it." Most
people do not understand what the notice means, and there is no
reward even in seeking out your local lawyer for an explanation.
Often I have people come to me after the class is closed and a
settlement is effectuated, "and now they have no choice and they
disagree with the settlement. They want to have their day in
court. They want to be able to choose their own lawyer, but they
are foreclosed." We support Alternative 2. And we must be careful
to protect the small-claim class "because those are the essence of
the purpose of this system."

Anna Richo, Esa., S-F Hearing 138: The opt-out option on settlement
is appropriate.

Jocelyn D. Larkin, Esq., S-F Hearing 146: The Impact Fund welcomes
a number of the proposals, including "the option for second notices
and opt-out. These are already part of our practice for the post
part. We understand them."

Alfred W. Cortese, Jr., Esq., S-F Hearing 163 ff: It would be
better to have opt in for trial, the way it was before we had opt-
out settlements. We should be weaned from settling these cases
because they just get worse and worse. Amchem and Ortiz have not
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made a difference: "If you put enough money on the table, somebody
is going to find a way" to settle. The second opt out, however, is
the more benign of these proposals.

John Beisner, Esq.. D.C. Hearing Written Statement: "[Tihere are
valid arguments on both sides of the debate regarding the merits of
this amendment." If it is to be adopted, the second alternative is
better.

Prof. Owen M. Fiss, D.C. Hearing 46-57: Settlement is troubling.
The representational relationship does not rest on actual consent.
Settlement is a contract. "People do not enter contracts by simply
not responding to a notice. People are not bound by contracts
simply because a number of people, even same members of the class,
have entered a contract." Settlement should bind only class
members who opt into the class. The practical consequences would
be to "put a lot of settlements off the board." But "the
requirements for procedural justice gives us no alternative." The
alternative proposed in (e) (3) should be made mandatory, and should
apply to all forms of class actions. (In response to questions,
suggested that it might be possible to allow settlement without the
opt-in limit, and perhaps even without allowing opt out, if the
interests of class members are "so identical and so de minimis" as
to justify binding them.)

His written statement, with John Bronsteen, adds: "If
settlements were confined to those who opt in, then plaintiffs
would lose their incentive to bring class lawsuits that are
unlikely to prevail at trial."

Prof. Judith Resnik, D.C. Hearing Written Statement 01-CV-044:
"[I]t is at settlement that the question of the remedy becomes
clear, and it is at settlement that the decision need be made about
whether to permit opt outs."

Thomas Y. Allman, Esa., D.C. Hearing 113-114: Agrees with Professor
Fiss. It is not clear that an opt-in regime for settlements would
destroy the ability to settle, but assuming it would, "[t]hat would
be a good result." The suggestion should, however, extend to trial
as well: a class should include only those who opt in. (His
written statement finds the second alternative formulation of
(e)(3) "more appropriate." A settlement opt out is not needed if
settlement is reached after trial on the merits; it is sound if
settlement is reached before there has been significant discovery
on the merits.)

Brian Wolfman, Esq., D.C. Hearing 116 ff: We need pay more
attention to the characteristics that distinguish class actions
from bipolar litigation. Clients cannot be expected to monitor the
work of class lawyers, and lawyers' interests are not naturally
aligned with class-member interests. Expanded opt-out rights
enhance members' abilities to monitor their lawyers' work. In
addition, the prospect of opt outs will encourage the parties to
negotiate a settlement more favorable to class members.
Notification at the certification stage is not much help. But
notice at the time of settlement can work. (The written statement,
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01-CV-043, strongly agrees with Alternative 1. Notice of
settlement is required in any event, so notice cost objections are
reduced on that score. This is not the occasion to reconsider the
question whether individual notice should be required for all class
members when individual claims are small.)

Lewis H. Goldfarb, Esq., D.C. Hearing 134: The Committee should
consider opt-in rules for the classes where there are no real
plaintiffs involved in the litigation. Abuses through such actions
are "a serious problem for industry."

Prof. Ian Gallacher, D.C. Hearing 141-146: All (b)(3) classes
should be converted to opt in. This is better seen as a joinder
device than as a tool of social policy. In practice, virtually all
of these actions require a plaintiff to opt in by mailing materials
to indicate participation in a class remedy, or by using a coupon
that has been mailed out. There is no showing that it is too
difficult for holders of small claims to bring suit. There are
many more lawyers available today than in 1966, and they are ready
and capable of bringing small claims in small claims courts. More
importantly, the fact that people do not bring small claims does
not show an incapacity to act; we often see that people decline to
participate in class-action judgments even when little effort is
required. Nor need we worry about one-way intervention; setting a
time limit to intervene is sufficient. (His written statement, 01-
CV-037, adds that the reasons for adopting an opt-out rule in 1966
were "uncomfortably paternalistic" and seem to transcend Enabling
Act boundaries by making it easier for "one group to assert
claims." It is asserted by plaintiffs that (b)(3) classes are a
tool of social policy to enforce ethical behavior by business.
Rule 23's function as a joinder rule is undermined by the opt-out
approach. Opt-in classes under the FLSA, or the 100-member
signature requirement for Magnusson-Moss Act classes, show that opt
in is not necessary. Class members may be harmed by opt out, being
bound by inadequate judgments. Opt in also avoids the problems
that arise from tolling state statutes of limitations for non-
federal claims.)

Leslie Brueckner, Esq., D.C. Hearing 160-161: Wholeheartedly
endorses the second opt out, whichever provision is adopted.
Notice costs are no deterrent - there must be notice of the
settlement anyway. And there is not likely to be a significant
deterrent to settlement: defendants continually tell us that there
is a hydraulic pressure to settle. The incentives to settle are
sufficient. (The Written statement, 01-CV-020, is more forceful.
The First Alternative is better, but there should be an
unconditional right to opt out of a settlement; there should be no
"good cause" exception. The Note links the good-cause
determination to the adequacy of the settlement. The court's
appraisal of the settlement should not override the preference of
class members to pursue individual relief; there are due process
concerns about forcing an individual to accept a settlement. The
opt out will not increase notice costs; notice of the settlement
must be given in any event. Finally, the Note suggests that an
opt-out opportunity may reduce the need to provide procedural
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support for objectors. This language should be deleted. Objectors
are important, indeed often crucial to settlement review.)

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021:
Prefers the second alternative. The first "fails to account for the
many circumstances under which settlement may take place."

David Snyder, Esq., and Kenneth A. Stoller, Esq., D.C. Hearing 174:
Prefer the second alternative. The written statement, 01-CV-022,
"finds merits in the competing arguments" whether there should be
any second opt out. If there is, it is uncertain which alternative
will provide maximum protection to both plaintiffs and defendants.
As a general matter, insurers require the earliest possible sense
of class size in order to establish appropriate claim reserves.

Robert Scott, Esq., Lawyers for Civil Justice. D.C. Hearing Written
Statement 01-CV-038: (b)(3) should be converted to opt-in
procedure, or to require that the class lawyer obtain written
authorization from each putative class member before filing an
class action. "The sorry experience with class actions since 1966,
particularly in the last ten years, has amply demonstrated the need
for this Committee to urge Congress to return the legal system to
the resolution of justiciable disputes among real parties in
interest who care enough to affirmatively elect to be included in
the litigation." In addition, there should be a mechanism for opt-
out settlements "by creating a settlement device or 'bill of peace'
to allow defendants to invoke a court process for consolidating all
litigation and settling all claims."

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-
032: The second opt out is troubling "because it interferes with a
defendant's ability to 'buy peace'and a plaintiff who does not 'opt
out' in the beginning should have to live with the decisions made
by his attorneys."

Peter J. Ausili. Esq., E.D.N.Y. Civil Justice Committee, D.C.
Hearing 209: The second opt out has little value. A small claim
provides little incentive to opt out. A person with a large claim
should investigate and determine whether to opt out at the first
opportunity. In addition, the rule does not address the preclusive
effect of rulings made after expiration of the initial opt out
period and the time of the later opt out. (The written statement,
01-CV-056, adds that a settlement opt out would "simply shift the
balance of power away from the class representative and to
objectors.")

Walter J. Andrews, Esq., D.C. Hearing 284-286: The possibility of
opt-outs makes settlement more difficult. Plaintiffs should not
have a second opportunity to opt out: this allows them to litigate
once, and then a second time if not satisfied with the class-action
resolution. This will have a particularly adverse impact on
insurers by "introduc~ing] an expensive level of volatility and
unpredictability into the establishment of reserves" for class
actions.

Bruce Alexander, Esa., D.C. Hearing 310 ff. and Written Statement,
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01-CV-041: A second opt out "breeds laziness and free rider
issues." It encourages class counsel to communicate even less with
class members. The unintended effect will be even less interest by
the litigants in the litigation. Class members who do not opt out
at the first opportunity can protect their interests by objecting
to the settlement. It would be a good idea to substitute an opt-in
system for the present opt-out system. With an opt-in class, you
know what is really at stake. Experience shows that many class
members, when they find out about the class, resent it - they find
the supposed benefits undesirable, or find the process obnoxious.

Hon. William Alsup, 01-CV-04: "I wholeheartedly support the
proposed Rule 23 revisions. I vote for the 'good cause' version of
the settlement opt-out provision."

Linda A. Willett, Esq.. 01-CV-028: The underlying structural
defects of Rule 23 should be dealt with by requiring "that the
default mechanism of all 23 (b) (3) class actions be 'opt-in' and
that a statutory mechanism be created that would allow for strictly
regulated 'opt-out' settlements."

Patrick Lysaught, Esq., for Defense Research Institute, 01-CV-033.
034, 046, 047: Strongly opposes; the second alternative is less
harmful if any is to be adopted. Limiting the second opt out to
(b)(3) classes "undermines the philosophical underpinnings
allegedly supporting the need for a second opt-out." Just as
members of a (b) (1) or (b) (2) class, members of a (b) (3) class are
protected by the opportunities to object to class definition, class
representation, and the terms of settlement. So too they are
protected by the requirement of court approval after careful
judicial inquiry. The second opt out could be the death knell of
settlement. Those who opt out will treat the settlement as the
starting point for individual negotiations. This procedure is
unfair: it allows class members deliberately to remain in the
class, examine the terms of the settlement, and then choose to opt
out to gain the advantages of the settlement as leverage for their
own claims.

Professor Charles Silver, 01-CV-048: The p 64 comment that class
members may not understand the terms of settlement should be dealt
with by making easy education possible, as a website or phone bank;
encouraging objections is not desirable, particularly when a small-
claims class is likely to generate only strategic objections.

Sheila Carmody, Escq., 01-CV-050: It is not unfair to require
persons who claim to have been injured to take an affirmative step.
The Committee should recommend "that the default mechanism of
23(b) (3) actions be opt-in."

Court Advisory Comm., S.D.Ga., 01-CV-053: Favors alternative two;
flexibility is preferred.

Committee on Fed. Civ.P., Amer. Coll. Trial Lawyers, 01-CV-055:
prefers Alternative 2. A presumption, subject to defeat for good
cause, is not needed. The proximity of prior notice, the size of
the settlement, or other circumstances may make a second notice not
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desirable. There is no need to litigate "good cause." But in
other circumstances a second notice may be desirable - "for
example, the parties may urge a second notice to minimize the
number of objectors."

Federal Magistrate Judges Assn., 01-CV-057: Supports Alternative 1.
it is "preferable to Alternative 2 which is more permissive by its
terms and fails to provide the court with the discrete guidelines
furnished by Alternative 1."

Exxon Mobil Corp., 01-CV-059: Opposes (e)(3). It will seriously
erode one of the few benefits of (b)(3) class litigation:
"resolution of the claims on a broad class-wide basis." After
expiration of the first opt-out period, the defendant will know who
has opted out and can estimate its potential exposure outside the
class action. If a settlement opt out is permitted, unnecessary
uncertainty is created. Nor is there any reason to give class
members a second opportunity to opt out. It is easy to envision
opt-outs organized by counsel who were unsuccessful in seeking
appointment as class counsel; the result may be unfair bargaining
advantages for the settlement opt-outs, or settlements that are
unfair to them in individual proceedings because class-court
approval is not required. But if there is to be an (e)(3), the
second alternative is preferred.

Allen D. Black, Esq.. 01-CV-064: On p 63 it is pretentious to speak
of a decision "confided" to the judge. Say "committed" or
"entrusted."

Equal Employment Advisory Council, 01-CV-065: Association members
employ more than 20,000,000 workers in the United States. The
second opt-out proposal is addressed in terms that seem to say that
the purpose of the first opportunity to request exclusion is to
afford a binding choice whether to remain in the class and accept
the outcome. A second notice serves no purpose, unless in special
circumstances such as fraud or a natural disaster it is reasonable
to believe that class members never got the first notice.

Keith L. Johnson, Esq., State of Wisconsin Investment Bd., 01-CV-
066: The first alternative is better. The settlement opt out is
important; at the time of the first opportunity, class members
"usually do not have enough information * * * to know whether the

class representative and class counsel will pursue the case to a
satisfactory conclusion." The mere existence of a right to opt out
will deter inadequate settlements. The second alternative is
inferior because the parties - who commonly draft a proposed
approval order - will draft an order that does not allow opt out.
"[I]n order to encourage a practice that the parties will usually
disfavor, the rule should not merely be neutral on this issue."

Alliance of American Insurers, 01-CV-068: Opposes the second opt
out because it "necessarily increases the cost of class action
litigation and also serves to prolong the litigation." If anything
is to be done, Alternative 2 is better "since it is more neutral *
* * and does not express a preference for a second opt-out
opportunity."
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ABA Antitrust Law and Litigation Sections, 01-CV-69: Opposes both

alternatives. Begins by recognizing that this proposal has

generated a split of opinion, and that the split does not divide

along plaintiff-defendant lines. The purpose to advance informed

opt-out decisions and enhance fairness is laudable. But "the

proposal ignores both the theory and policy of class representation

as well as significant problems * * *." The Note recognizes that

a settlement opt out is not likely to have real value to class

members whose small claims do not support individual 
litigation.

As to theory, representation extends to all phases of the

litigation, including settlement. The initial notice should make

it clear that settlement is one possible outcome. There is no

distinction between resolution by settlement and resolution by

judgment for purposes of a second opt out. A settlement out out

"demeans the meaningfulness of the first opt-out right as an

exercise of the class member's free will." Further, the efficacy

of class actions will be undermined. Class members with larger

individual claims frequently are represented by counsel, 
who will

seek to take a free ride on the efforts of class counsel in

discovery and motion practice, and then opt out; if they cannot opt

out, they will have an incentive to object vigorously to an

inadequate settlement, enhancing the settlement for all class

members. Allowing an opt out, on the other hand, may drive down

the value of the class settlement in the expectation 
"that large

individual purchasers will more often than not opt out once the

class sets the settlement floor." Finally, the amendment fails to

address the issue-preclusion effects of rulings made between the

initial class certification and the exercise of the second 
opt out.

Alternative 2 may "lead to the expedient of ordering a 
second opt-

out opportunity as a makeshift solution to a questionably 
adequate

settlement." Nor is even Alternative 2 necessary to support

negotiation of settlements on terms that authorize opt 
outs. The

recent diet drugs settlement allowed a different form 
of opt out,

to be exercised in the future on the basis of changes 
in a class

member's physical condition; that illustrates that power is there

now.

Association of the Bar of the City of New York, 01-CV-071: This

amendment does little to alter current practice. Today it is

common to find class notices sent out contemporaneously with

settlement notices; most class members have an opportunity 
to opt

out after settlement terms are known. Alternative 2 is the better

choice; it allows for case-by-case analysis. The good cause

requirement in Alternative 1 will generate needless litigation.

Civil Division, U.S. Department of Justice, 01-CV-073: Does not

support a second opt-out. This would diminish a defendant's

incentive to seek peace through settlement; litigating to 
judgment

would give preclusion. "[E] ffective negotiations can only proceed

based on a reasonable expectation that the composition of 
the class

will not change prior to entry and approval of the settlement."

The fact that settlements often are negotiated before class

certification is not relevant, because in that setting the

defendant has no reasonable expectation as to which class 
members
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would be bound by the settlement. Once the opt-out period has

expired, on the other hand, "the settling defendant has a valid

expectation that all members of the class are bound." The

possibility of negotiating terms that allow the defendant to

withdraw if the number of opt-outs exceeds a stated threshold 
is

not much help; it may be difficult to reach such an agreement. It

also will be difficult for class counsel to negotiate a settlement

in face of the potential for sizeable opt-outs. But if an opt out

is adopted, the second alternative is better. It would be still

better to require the proponent of an opt out to show good 
cause.

Prof. Martin H. Redish, for Lawyers for Civil Justice, 01-CV-074:

Urges abandonment of the opt-out provision for (b)(3) classes, in

favor of establishing an opt-in procedure. The core of the

argument is that legislatures - both Congress and state

legislatures - make conscious choices about enforcement mechanisms

when establishing rights. Public enforcement means may be chosen.

Private enforcement means may be chosen. The choice has a great

impact on the substantive right underlying the remedy. A choice of

private enforcement is politically more attractive: it is presented

as a means of providing compensation to individuals who believe

that compensation is sufficiently important to justify litigating

to win compensation. "Under a purely private, incentive-based

remedial model * * * the legislature's primary goal must be assumed

to be compensatory, rather than behavior-changing, since pursuant

to this framework, government exercises no control over the

decisions of private victims to sue * * *." The advancement of the

public interest is subordinate to the primary goal of victim

compensation. But the (b)(3) opt-out model, because of inertia,

transforms the private remedy into a "bounty hunter" model. The

bounty-hunter model relies on the economic incentives of attorneys,

not victims, "without regard to the goal of vindicating individual

plaintiffs' rights." The effect is illustrated by the numerous

"coupon" settlements. The result is similar in many ways to a

"purely public-regarding enforcement mechanism," akin to a 
qui tam

action. As a matter of legislative policy, the bounty-hunter model

may at times be attractive. But it should not be accomplished by

rulemaking. Whether or not this pervasive effect on substantive

rights violates the Enabling Act, there is a tension that should 
be

addressed by moving to an opt-in model. The opt-out model relies

on a paternalistic view that may have been acceptable in 1966, 
but

that is incompatible with fundamental notions of liberal democratic

theory as we now understand it. It is highly unlikely that those

who wrote the 1966 rule "ever envisioned the dramatically negative

practical consequences to which that process has today given rise."

And there is a tension with due process: the effect is to destroy

an individual right because "another unrelated litigant has had 
the

opportunity to litigate the same claim." The constructive consent

reflected by failure to opt out is not sufficient to waive the

constitutional right to be heard.

Special Committee on Federal Practice, Illinois Bar Assn., 01-CV-

076: "A reasoned determination of the fairness of a class action

settlement will take into account many factors." (Examples are
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given, substantially parallel to the examples in the Committee

Note.) "Alternative 1, providing for a presumption in favor of 
an

opt-out opportunity, increases the probability for an individual

member to assess the relevance of these factors * * *. The court *

* * will unlikely possess the specific knowledge of the nature 
and

extent of the individual circumstance of a member." Adoption of

Alternative 1 "may also be a driving force for the settlement 
to be

more inclusive, attending to the issues that may relate 
to certain

subclasses of the class." Notice cost is not an issue since there

must in any event be notice of the settlement. The overriding

principle is that a class member should be able to review a

settlement with personal counsel, preserving the right to seek

individual redress if that seems better.

National Assn. of Protection & Advocacy Systems, 01-CV-077: 
Prefers

the first alternative as "most protective of class members'

interests." But the Committee should eliminate Note language that

an opportunity to request exclusion may reduce the need 
to provide

procedural support to objectors. Objectors often play a pivotal

role in the settlement review process; member protection and

advocacy systems have increasingly found that not only 
must they

bring class actions, but they also must object to settlements 
that,

focusing on only some types of disability, fail to provide adequate

protection for persons with other disabilities.

Washington Legal Foundation, 01-CV-082: Supports the second

alternative. A settlement opt out may be valuable, particularly

where facts relevant to the opt-out decision come to light only

after expiration of the initial opt-out opportunity. 
But there is

no reason to create a presumption in favor of opt out. 
Opt out is

desirable if a proposed settlement "creates a significant 
hardship

for individual class members." But ordinarily the opportunity to

object provides sufficient protection.

Mehri & Skalet, PLLC, 01-CV-083: The need for a settlement 
opt out

"is certainly open to question, given the inherent power of the

court to provide opt-out rights in appropriate cases or

circumstances where opt-out rights are not specified." Exercise 
of

this power is shown in some (b)(2) cases.

Prof. Susan P. Koniak, 01-CV-086: Rule 23 should provide "every

absent class member * * * a right to opt-out of the settlement

contract. Surely, there is no reason not to guarantee this to all

(b)(3) class members and given that the categories of (b) are so

porous, it is only fair that similar opt-out rights at the time of

settlement be the default rule for all absent class members."

State Bar of California Committee on Federal Courts, 01-CV-089:

Supports the first alternative. Class members may not have had the

incentive to opt out before settlement terms are known. The first

alternative "creates a stronger incentive for courts to review

settlement terms carefully. In order to make a 'good cause'

determination, a court will likely scrutinize settlement terms to

assess whether they are fair to all class members. If the court is

at all uncertain about terms, the court will likely permit the opt-
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out * * * II

Committee on Rules, W.D.Mi., 01-CV-090: A settlement opt out

undermines the class-action goal of judicial efficiency. The

defendant "can ride the hope" that so many class members will opt

out as to destroy the class by defeating numerosity. This hope may

further encourage unsanctioned and improper communications by the

defendant with class members. And "the amendment all but

eviscerates the 'objection' process." A dissatisfied class member

will exit, not object, depriving other class members of the benefit

of the objections that would have been made were exit not possible.

David J. Piell, Student, 01-CV-094: The Note refers to classes

certified for settlement. Amchem, and see Hanlon v. Chrysler, 9th

Cir.1998, 150 F.3d 1011, make it clear that settlement classes

cannot be certified. But Alternative 1 is superior. The right to

opt out is essential once a settlement is proposed - that is the

point of tolling the statute of limitations once a class action is

filed. Class members should not be forced to guess whether counsel

will adequately represent the class in settlement.

Robin F. Zwerling, Esq.. 01-CV-095: (e) (3) must be amended or

clarified to reflect the problem of sequential settlements with

different defendants. The problem is illustrated by an action now

pending on appeal in the 2d Circuit. Members of the class in an

alleged $700 million ponzi scheme initiated parallel individual

litigation but failed to opt out of the class. The class settled

with an insurance company; the individual plaintiffs participated

in distribution of that settlement. The class then settled with

another defendant, an auditor. The individual plaintiffs objected

to the settlement and sought to opt out of the class; the district

court, invoking its original ruling that a plaintiff must opt out

for all purposes or remain in the class for all purposes, refused

to permit exclusion. It explained that a plaintiff should not be

permitted to remain in the class as to defendants against whom her

claims are relatively weak, while opting out to pursue relatively

stronger claims against other defendants. That ruling is on

appeal; the settling defendant has said that it will back out of

the settlement if exclusion is allowed, arguing failure of an

assumed condition precedent by material change in the class from

whom it sought peace. To address this problem, the Committee

should (1) adopt Alternative 2; (2) make it explicit that there is

only one subsequent opportunity to opt out of a settlement, limited

to the first settlement reached; and (3) make it explicit that

selective opt-outs as to only one defendant are not permissible.

Prof. Howard M. Erichson, 01-CV-097: Alternative 1 is better.

There are some risks in the settlement opt out, including the risk

that a lawyer with a large number of individual clients will

threaten to opt them out to win leverage to benefit them at the

expense of other class members. Defense interests are likely to

oppose this provision because it gives plaintiffs another

bargaining chip. "But the benefits strongly outweigh the risks."

The opt-out opportunity protects against collusive or inadequate

settlements that protect defendants and enrich class counsel at the
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expense of the class.
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150 with the policico underlying the claa3 action rulco); In re Agent
151 Grange Product Liability Litlgatien, 800 F.2d 14, 19 (2d Gir.
152 1-986) ("the traditional rules that have been developed in the
153 courac of attorncy3' repreoertation of the interests of clicnt3
154 outside the elass aetien eentext sheuld net be mechanically
155 applied to thc problsmo that arisc in the settlement of class
156 action litigation") In re Corn Derivatives Antitrust Litigation,
157 748 F.2d 157, 164 (3d Cir. 1984) (Adams, J., concurring)t see
158 alse Pettway v. Ameriean Gast I rn Pipe Go., 576 F.2d 1157, 1176
159 (5th Cir. 1978), ccrt. denied, 439 U.S. 1115 (1979) ("when a
160 peoential conflict arises between the named plaintiffs and the
161 rest of the elas, the class atterney must not allew deeicon on
162 behalf of the class to rest exclusively with the named
163 plaintiffs").
164
165 Class representatives may or may not have a preexisting
166 attorncy clicnt rclation hip with class counscl, but aAppointment
167 as class counsel means that the primary obligation of counsel is
168 to the class rather than to any individual members of it. The
169 class representatives do not have an unfettered right to "fire"
170 class counsel, who is appointed by the court. See Maywalt v.
171 Parker & Parcley Petrleum Go., 67 F.3d 1072, 1078 79 (2d Cir.
172 1995). In the same vein, the class representatives cannot
173 command class counsel to accept or reject a settlement proposal.
174 To the contrary, class counsel must has the obligation to
175 determine whether seeking the court's approval of a settlement
176 would be in the best interests of the class as a whole. Appreval-
177 of such a settlement, of coursc, depends on the court'_ review
178 under Rule 23(e)-.
179
180 Until appointmcnt as cla33 counscl, an attorney docs not
181 represent the class in a way that makes the attorney's actieon
182 legally binding on class mombers. Counscl who have established
183 an attorny cVlient rlatinship with _ e _srt ca members, and
184 thoes who have been appointed load or liaison counsel as noted
185 above, may have authority to take ccrtain actions on behalf of
186 somc elas3 members, but authority to act officially in a way that
187 will legally bind the elass ean only be ereated by appeintment as
188 v lav counsl.
189
190 Bcforc ccrtification, counsel may undertake action3
191 tentatively on behalf of the cla__. One freoent example is
192 discu3_ion of poosiblc settlement of the action by counscl before
193 the claos is certified. Such prc ccrtification activitics
194 anticipatc later appointmcnt as class counscl, and by later
195 applying for _uch appcintmcnt counscl is reprecsnting to the
196 court that the activitics were underta]len in the best intcrcsts
197 of the class. By presenting such a pre ccrtification settlement
198 for approval under Rule 23(c) and seeking appointmcnt as elas3
199 eounsol, fer example, counsol repr-esnt. thatth settlement
200 -pvilens are fair, raonab, and adequate for the elas.
201
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202 Paragraph (1)(C) Paraeraoh (5)(B) articulates the basic
203 responsibility of the court in selecting class counsel to
204 appoint class counsel an attoreey who will provide assure the
205 adequate representation called for by paragraph (1)(B). It
206 identifies three criteria that must be considered and invites the
207 court to consider any other pertinent matters. Although couched
208 in terms of the court's duty, the listing also informs counsel
209 seeking appointment about the topics that should be addressed in
210 an application for appointment or en which they need to inform
211 the court. As indicated above, this information may be included
212 in the motion for class certification.
213
214 The court may direct potential class counsel to provide
215 additional information about the topics mentioned in paragraph
216 (1)(C)()B) or about any other relevant topic. For example, the
217 court may direct applicants counsel seeking appointment as class
218 eeunsel to inform the court concerning any agreements they have
219 made about a prospective award of attorney fees or nontaxable
220 costs, as such agreements may sometimes be significant in the
221 selection of class counsel. The court might also direct that
222 potential class counsel indicate how whether they represent
223 parties or a class in parallel litigation that might be
224 coordinated or consolidated with the action before the court.
225
226 The court may also direct counsel to propose terms for a
227 potential award of attorney fees and nontaxable costs. As
228 adoption of Rule 23(h) recognizes, aAttorney fee awards are an
229 important feature of class action practice, and attention to this
230 subject from the outset may often be a productive technique-#e
231 dealing with thes- i--u--. Paragraph (2)(DG) therefore
232 authorizes the court to provide directions about attorney fees
233 and costs when appointing class counsel. Because there will be
234 numerous class actions in which this information is not likely to
235 be useful in selecting class counscl or to provide criteria for
236 an order under paragraph (2)(C), the court need not consider it
237 in all class actions. But the topic is mentioned in the rule
238 becausc of its frequent impertancc, and courts should be alert to
239 whether it is useful to dircet cunsel to provide such
240 information.
241
242 Some information relevant to class counsel appointment may
243 involve matters that include adversary preparation in a way that
244 should be shielded from disclosure to other parties. An
245 appropriate protective order mav be necessary to preserve
246 confidentiality. Full reports on a number of the subjects that
247 arc to be covered in counscl's submissions to the ccurt may often
248 reveal information that should not be available to the class
249 opponent or to other partice. Examples include the work counsel
250 has done in identifying potential claims, the resources counsel
251 will commit to representing the class, and proposed terms for
252 attorney fees. In order to safeguard this confidential
253 information, the court may direct that these discloeurcs be made
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456 adequate record of the basis for their decisions regarding
457 seleetien of class eounsel.
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1 (g) Class Counsel.6

2 (1) Appointing Class Counsel.

3 (A) Unless a statute provides otherwise, a court that

4 certifies a class must appoint class counsel.

5 (B) An attorney appointed to serve as class counsel

6 must fairly and adequately represent the interests of

7 the class.

8 (C) In appointing class counsel, the court

9 (i) must consider:

10 0 counsel's experience in handling class

11 actions, other complex litigation, and

12 claims of the type asserted in the

13 action,

14 0 counsel's knowledge of the applicable

15 law,

16 0 the work counsel has done in identifying

17 or investigating potential claims in the

18 action; and

19 0 the resources counsel will commit to

20 representing the class;

21 (ii) may consider any other matter pertinent to

22 counsel's ability to fairly and adequately

23 represent the interests of the class;

24 (iii) may direct potential class counsel to

25 6 The following is a clean copy of Rule 23(g) and the
26 Committee Note as proposed.



Rules 23 (g) and (h) 13 May 6-7, 2002

27 provide information on any subject pertinent to

28 the appointment and to propose terms for attorney

29 fees and nontaxable costs; and

30 (iv) may make further orders in connection with

31 the appointment.

32 (2) Appointment Procedure.

33 (A) The court may designate interim class counsel

34 before determining whether to certify the action as a

35 class action.

36 (B) The court may allow a reasonable period after the

37 commencement of the action for attorneys seeking

38 appointment as class counsel to apply.

39 (C) If more than one applicant seeks appointment as

40 class counsel, the court must appoint the applicant

41 best able to represent the interests of the class.

42 (D) The order appointing class counsel may include

43 provisions about the award of attorney fees or

44 nontaxable costs under Rule 23(h).

45
46 Committee Note
47
48 Subdivision (g). Subdivision (g) is new. It responds to
49 the reality that the selection and activity of class counsel are
50 often critically important to the successful handling of a class
51 action. Until now, courts have scrutinized proposed class
52 counsel as well as the class representative under Rule 23(a)(4).
53 This experience has recognized the importance of judicial
54 evaluation of the proposed lawyer for the class, and this new
55 subdivision builds on that experience rather than introducing an
56 entirely new element into the class certification process. In
57 the future, Rule 23(a)(4) will continue to call for scrutiny of
58 the proposed class representative, while this subdivision will
59 guide the court in assessing proposed class counsel as part of
60 the class certification process. This subdivision recognizes the
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61 importance of class counsel, states the obligation to represent
62 the interests of the class, and provides a framework for
63 selection of class counsel. The procedure and standards for
64 appointment vary depending on whether there are multiple
65 applicants to be class counsel. The new subdivision also
66 provides a method by which the court may make directions from the
67 outset about the potential fee award to class counsel in the
68 event the action is successful.
69
70 Paragraph (1) sets out the basic requirement that class
71 counsel be appointed if a class is certified and articulates the
72 obligation of class counsel to represent the interests of the
73 class, as opposed to the potentially conflicting interests of
74 individual class members. It also sets out the factors the court
75 should consider in assessing proposed class counsel.
76
77 Paragraph (1)(A) requires that the court appoint class
78 counsel to represent the class. Class counsel must be appointed
79 for all classes, including each subclass that the court certifies
80 to represent divergent interests.
81
82 Paragraph (1)(A) does not apply if "a statute provides
83 otherwise." This recognizes that provisions of the Private
84 Securities Litigation Reform Act of 1995, Pub. L. No. 104-67, 109
85 Stat. 737 (1995) (codified in various sections of 15 U.S.C.),
86 contain directives that bear on selection of a lead plaintiff and
87 the retention of counsel. This subdivision does not purport to
88 supersede or to affect the interpretation of those provisions, or
89 any similar provisions of other legislation.
90
91 Paragraph 1(B) recognizes that the primary responsibility of
92 class counsel, resulting from appointment as class counsel, is to
93 represent the best interests of the class. The rule thus
94 establishes the obligation of class counsel, an obligation that
95 may be different from the customary obligations of counsel to
96 individual clients. Appointment as class counsel means that the
97 primary obligation of counsel is to the class rather than to any
98 individual members of it. The class representatives do not have
99 an unfettered right to "fire" class counsel. In the same vein,

100 the class representatives cannot command class counsel to accept
101 or reject a settlement proposal. To the contrary, class counsel
102 must determine whether seeking the court's approval of a
103 settlement would be in the best interests of the class as a
104 whole.
105
106 Paragraph (1)(C) articulates the basic responsibility of the
107 court to appoint class counsel who will provide the adequate
108 representation called for by paragraph (1)(B). It identifies
109 criteria that must be considered and invites the court to
110 consider any other pertinent matters. Although couched in terms
111 of the court's duty, the listing also informs counsel seeking
112 appointment about the topics that should be addressed in the
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113 application for appointment or in the motion for class
114 certification.
115
116 The court may direct potential class counsel to provide
117 additional information about the topics mentioned in paragraph
118 (1)(C) or about any other relevant topic. For example, the court
119 may direct applicants to inform the court concerning any
120 agreements about a prospective award of attorney fees or
121 nontaxable costs, as such agreements may sometimes be significant
122 in the selection of class counsel. The court might also direct
123 that potential class counsel indicate how parallel litigation
124 might be coordinated or consolidated with the action before the
125 court.
126
127 The court may also direct counsel to propose terms for a
128 potential award of attorney fees and nontaxable costs. Attorney
129 fee awards are an important feature of class action practice, and
130 attention to this subject from the outset may often be a
131 productive technique. Paragraph (2)(D) therefore authorizes the
132 court to provide directions about attorney fees and costs when
133 appointing class counsel. Because there will be numerous class
134 actions in which this information is not likely to be useful, the
135 court need not consider it in all class actions.
136
137 Some information relevant to class counsel appointment may
138 involve matters that include adversary preparation in a way that
139 should be shielded from disclosure to other parties. An
140 appropriate protective order may be necessary to preserve
141 confidentiality.
142
143 In evaluating prospective class counsel, the court should
144 weigh all pertinent factors. No single factor should
145 necessarily be determinative in a given case. Unlike the
146 multiple application situation governed by Rule 23(g)(2)(C), the
147 goal in cases in which there is one applicant is to ensure
148 adequate representation for the class. The resources counsel
149 will commit to the case must be appropriate to its needs, but the
150 court should be careful not to limit consideration to lawyers
151 with the greatest resources.
152
153 If, after review of all applicants, the court concludes that
154 none would be satisfactory class counsel, it may deny class
155 certification, reject all applications, recommend that an
156 application be modified, invite new applications, or make any
157 other appropriate order regarding selection and appointment of
158 class counsel.
159
160 Paragraph (2). This paragraph sets out the procedure that
161 should be followed in appointing class counsel. Although it
162 affords substantial flexibility, it provides the framework for
163 appointment of class counsel in all class actions. In cases in
164 which there is one applicant, the court's task is limited to



Rules 23(g) and (h) 16 May 6-7, 2002

165 ensuring that the applicant is adequate under the criteria
166 specified in Rule 23(g)(1)(C). For counsel who filed the action,
167 the materials submitted in support of the motion for class
168 certification may suffice to justify appointment so long as the
169 information described in paragraph (g)(1)(C) is included.
170
171 In some instances, there will be multiple applicants for
172 appointment as class counsel, and paragraph (2)(B) permits the
173 court to defer appointment for a reasonable time to allow
174 additional applications. Other applicants ordinarily would file
175 a formal application detailing their suitability for the
176 position. If there are multiple applicants, paragraph (2)(C)
177 directs the court to select the applicant best able to represent
178 the interests of the class.
179
180 In a plaintiff class action the court would ordinarily
181 appoint as class counsel only an attorney or attorneys who have
182 sought appointment. Different considerations may apply in
183 defendant class actions.
184
185 The rule states that the court should appoint "class
186 counsel." In many instances, the applicant will be an individual
187 attorney. In other cases, however, an entire firm, or perhaps
188 numerous attorneys who are not otherwise affiliated but are
189 collaborating on the action will apply. No rule of thumb exists
190 to determine when such arrangements are appropriate; the court
191 should be alert to the need for adequate staffing of the case,
192 but also to the risk of overstaffing or an ungainly counsel
193 structure.
194
195 Paragraph (2)(A) authorizes the court to designate interim
196 class counsel during the pre-certification period in order to
197 protect the interests of the putative class. Rule 23(b)(1)(B)
198 directs that the order certifying the class include appointment
199 of class counsel. Before class certification, however, it will
200 usually be important for an attorney to take action to prepare
201 for the certification decision. The amendment to Rule 23(c)(1)
202 recognizes that some discovery is often necessary for that
203 determination. It also may be important to make or respond to
204 motions before certification. Settlement may be discussed before
205 certification. Current practice recognizes the practical
206 necessity that counsel who file a class action manage the
207 litigation during the period required to reach a certification
208 determination. Paragraph 2(A) provides for formal designation of
209 interim class counsel, although failure to make the formal
210 designation does not prevent the attorney who filed the action
211 from proceeding in it. Whether or not formally designated
212 interim class counsel, an attorney who acts on behalf of the
213 class before certification must act in the best interests of the
214 class as a whole. For example, an attorney who negotiates a pre-
215 certification settlement must seek a settlement that is fair,
216 reasonable, and adequate for the class.
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217
218 Paragraph (2)(B) provides that the court may allow a
219 reasonable period after commencement of the action for filing
220 applications to serve as class counsel. The primary ground for
221 deferring appointment would be that there is reason to anticipate
222 competing applications to serve as class counsel. Examples might
223 include instances in which more than one class action has been
224 filed, or in which other attorneys have filed individual actions
225 on behalf of putative class members. The purpose of facilitating
226 competing applications in such a case is to afford the best
227 possible representation for the class. Another possible reason
228 for deferring appointment would be that the initial applicant was
229 found inadequate, but it seems appropriate to permit additional
230 applications rather than deny class certification.
231
232 Paragraph (2)(C) directs the court to select the class
233 counsel best able to represent the interests of the class if
234 there are multiple applicants. This decision should be made
235 using the factors outlined in paragraph (1)(C), but in the
236 multiple applicant situation the court is to go beyond
237 scrutinizing the adequacy of counsel and make a comparison of the
238 strengths of the various applicants. As with the decision
239 whether to appoint the sole applicant for the position, no single
240 factor should be dispositive in selecting class counsel in cases
241 in which there are multiple applicants. The fact that a given
242 attorney filed the instant action, for example, might not weigh
243 heavily in the decision if that lawyer had not done significant
244 work identifying or investigating claims. Depending on the
245 nature of the case, one important consideration might be the
246 applicant's relationship with the proposed class representative.
247
248 Paragraph (2)(D) builds on the appointment process by
249 authorizing the court to include provisions regarding attorney
250 fees in the order appointing class counsel. Courts may find it
251 desirable to adopt guidelines for fees or nontaxable costs, or to
252 direct class counsel to report to the court at regular intervals
253 on the efforts undertaken in the action, to facilitate the
254 court's later determination of a reasonable attorney fee.
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New Rule 23(h)

1 (h) Attorney Fees Award. 7 I n an action certified as a class

2 action. the court may award reasonable attorney fees and

3 nontaxable costs authorized by law or by agreement of the parties

4 as follows:

5 (1) Motion for Award of Attorney Fees. A claim for an

6 award of attorney fees and nontaxable costs must be made by

7 motion under Rule 54(d)(2). subject to the provisions of

8 this subdivision, at a time set directed by the court.

9 Notice of the motion must be served on all parties and, for

10 motions by class counsel. directed given±~ to all- class

11 members in a reasonable manner.

12 (2) Objections to Motion. A class member or a party from

13 whom Payment is sought may object to the motion.

14 (3) Hearing and Findings. The court may hold a hearing and

15 must find the facts and state its conclusions of law on the

16 motion under Rule 52(a).

17 (4) Reference to Special Master or Magistrate Judge. The

18 court may refer issues related to the amount of the award to

19 a special master or to a magistrate judge as provided in

20 Rule 54(d) (2) (D).

21

22 7 The only proposed changes to Rule 23(h) as published are in
23 Rule 23(h)(1). They are indicated by double underlining for added
24 language and overstriking for deleted language. Because there are
25 few changes, this memorandum does not include a clean version of
26 the proposed rule, as it does for Rule 23(g).
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27 Committee Note 8

28
29 Subdivision (h). Subdivision (h) is new. Fee awards are a
30 powerful influence on the way attorneys initiate, develop, and
31 conclude class actions. See RAND Institute for Civil Justice,
32 Class Action Dilemmas, Bmecutive Summary 24 (1999) (stating that
33 "what judges do is the key te determining the benef it-cost ratieo"
34 in elass aetiens, and that salutary resultsz follwed when judges
35 "took responsibility for determining attorney fees"). Class
36 action attorney fee awards have heretofore been handled, along
37 with all other attorney fee awards, under Rule 54(d)(2), but that
38 rule is not addressed to the particular concerns of class
39 actions. This subdivision provides a framework for fee awards in
40 class actions. It is designed to work in tandem with new
41 subdivision (g) on appointment of class counsel, which may afford
42 an opportunity for the court to provide an early framework for an
43 eventual fee award, or for monitoring the work of class counsel
44 during the pendency of the action. In easc subject to court
45 approval under Rule 23(c), that review process would ordinarily
46 proceed in tandem with consideration of elass counscl's fee
47 metien.
48
49 Subdivision (h) applies to "an action certified as a class
50 action." This is intended to includes cases in which there is a
51 simultaneous proposal for class certification and settlement even
52 though technically the class may not be certified unless the
53 court approves the settlement pursuant to review under Rule
54 23(e). When a settlement is proposed for Rule 23(e) approval,
55 either after certification or with a request for certification,
56 As noted below, in these situations the notice to class members
57 about class counsel's fee motion would ordinarily accompany the
58 notice to the class about the settlement proposal itself.
59 Deferring the filing of elass counsel's fee motion until after
60 the Rule 23(c) review is completed would therefore usually be
61 wasteful.
62
63 This subdivision does not undertake to create any new
64 grounds for an award of attorney fees or nontaxable costs.
65 Instead, it applies when such awards are authorized by law or by
66 agreement of the parties. Against that background, it provides a
67 format for all awards of attorney fees and nontaxable costs in
68 connection with a class action, not only the award to class
69 counsel. In some situations, there may be a basis for making an
70 award to other counsel whose work produced a beneficial result
71 for the class, such as attorneys who acted for the class before
72 certification but were not appointed osught appointment as class
73 counsel but were not appointed, or attorneys who represented
74 objectors to a proposed settlement under Rule 23(e) or to the fee
75 motion of class counsel. See, c.g., Cottlicb v. Berry, 43 F.3d

76 8 A clean copy of the Note appears at the end.
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77 474 (10th Cir. 1994) (fee award to objectors who brought about
78 reduction in fee awarded from settlement fund)t White v.
79 Auecrbaeh, 500 F.2d 822, 828 (2d Gir. 1974) (ebjeeters entitled te
80 attorney fees for improving csttlement). Other situations in
81 which fee awards are authorized by law or by agreement of the
82 parties may exist.
83
84 This subdivision authorizes an award of "reasonable"
85 attorney fees and nontaxable costs. This is the customary term
86 for measurement of fee awards in cases in which counsel may
87 obtain an award of fees under the "common fund" theory that
88 applies in many class actions, and is used in many fee-shifting
89 statutes. Scc, e.g., 7B C. Wright, A. Miller & M. Kane, Fed.
90 Prac. & Pre. § 1803 at 507-08. Depending on the circumstances,
91 courts have approached the determination of what is reasonable in
92 different ways. Sce generally A. Hirsch & D. Shechey, Awarding
93 Attoroeyc' Fces and Managing Fcc Litigation (Fed. Jud. Ctr.
94 1994). In particular, there is some variation among courts about
95 whether in "common fund" cases the court should use the lodestar
96 or a percentage method of determining what fee is reasonable.
97 See Peweros v. Beihan, 229 F.3d 1249 (9th Cir. 2000) (distriet
98 eourt did not abuse its diserctien by ucig prcntage method) i
99 Coldberger v. Integrated Rozourrce, inc., 209 F.3d 43 (2d Cir.

100 2000) (in common fund casce the district court may usc either the
101 lodcstar or the percentage approaeh)? Johnson v. Comerica
102 Mortgage Corp., 83 F.3d 241, 244 46 (8th Cir. 1996) (district
103 eourt has diseretien to select either percentage or ledesta-r
104 appreaeh)t Gamden I Gondeminium Ass'n v. Dunkle, 946 F.2d 768
105 (11th Cir. 1991) (percentage approaeh is supported by "better
106 reoasne"d authority). Ultimately the courts may conclude that a
107 combination of methods lodestar and percentagc should be
108 ompieyed in a blended manncr to previde thc boot pessible
109 asoeoomcnt of a rcasenablc fee. The rule does not attempt to
110 resolve the question whether the lodestar or percentage approach,
111 or Rome blending of the two, should be viewed as preferable,
112 leaving that evolving determination to the court-.
113
114 Active judicial involvement in measuring fee awards is
115 singularly important to the healthy operation of the class-action
116 process. Continued reliance on caselaw development of fee-award
117 measures does not diminish the court's responsibility. Altheugh
118 the rule does not attempt to supplant casclaw deovlopmcnts on fee
119 measurement, it is premised on the singular importance of
120 judicial review of fee awards to the healthy operation of the
121 class action process. Ultimately the elass action is a creation
122 of equity for which the courts bear a special responsibility.
123 Sce 7B Fed. Prac. & Pre. § 1803 at 494 ("The court's authority to
124 rcimbursc the partice stems from the fact that the class action
125 devie 'is a cr-ature of equity and the allcwanee of attorno--
126 related coots is considered part of the historic equity power of
127 the federal courts."). "In a class action, whether the
128 attorneys' fees come from a common fund or are otherwise paid,
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129 the district court must exercise its inherent authority to assure
130 that the amount and mode of payment of attorneys' fees are fair
131 and proper." Zucker v. Occidental Petroleum Corp., 192 F.3d
132 1323, 1328 (9th Cir. 1999); sCC also In ro CGndant Corp. PRIDES
133 Litigation, 243 F.3d 722, 730 (3d Cir. 2001) (referring to "the
134 special position of the courts in connection with class action
135 settlements and attorneys' fee awards"). Accordingly, "a
136 thorough review of fee applications is required in all class
137 action settlements." In ro CGenral Notors Corp. Pick Up Trucks
138 Fuel Tank Litigation, 55 P.3d 768, 819 (3d Cir.), pert. denied,
139 516 U.S. 824 (1995). Indeed, improved judicial shculdering of
140 this responsibility may be a kcy clement in improving the class
141 action process. Sce RAND, Class Action Dilemmas, supra, at 33
142 ("Thc single most important action that judges can take to
143 support the public goals of elass action litigation is to reward
144 elas action attorneys only for lawsuits that actually aecomplish
145 something of value to class members and society."). Even in the
146 absence of objections. the court bears this responsibility.9

147
148 Courts discharging this responsibility have looked to
149 focused on a variety of factors. Indeed, in many circuits there
150 is already a recognized list of factors thc district court_ arc
151 to address in dceiding fee motions. Without attempting to list
152 all that properly might be considered, it may be helpful to
153 identify some that arc often important in class actions.
154
155 One fundamental focus is the result actually achieved for
156 class members, a basic consideration in any case in which fees
157 are sought on the basis of a benefit achieved for class members.
158 See RAND, Class Action Dilemmas, supra, at 34 35. The Private
159 Securities Litigation Reform Act of 1995 explicitly makes this
160 factor a cap for a fee award in actions to which it applies. See
161 15 U.S.C. §§ 77z-l(a)(6); 78u-4(a)(6) (fee award should not
162 exceed a "reasonable percentage of the amount of any damages and
163 prejudgment interest actually paid to the class"). For a
164 percentage approach to fee measurement, results achieved is the
165 basic starting point.
166
167 In many instances, the court may need to proceed with care
168 in assessing the value conferred on class members. Settlement
169 regimes that provide for future payments, for example, may not
170 result in significant actual payments to class members. In this
171 connection, the court may need to scrutinize the manner and
172 operation of any applicable claims procedure. In some cases, it
173 may be appropriate to defer some portion of the fee award until
174 actual payouts to class members are known. Settlements involving
175 nonmonetary provisions for class members also deserve careful
176 scrutiny to ensure that these provisions have actual value to the

177 9 This sentence moves a thought that previously appeared in
178 a later paragraph that has been deleted.
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179 class. "Coupon" settlements may call for careful scrutiny to
180 verify the actual value to class members of the resulting
181 coupons. If there is no secondary markcet for coupens, and if
182 there arc significant limitatione on uing them, a substantial
183 discount may be appropriate. It may be that only unusual
184 circumstances would mako it appropriate to value the settlement
185 as the sum of the face value of all coupons. On occasion the
186 court's Rule 23(e) review will provide a solid basis for this
187 sort of evaluation, but in any event it is also important to
188 assessing the fee award for the class.
189
190 At the same time, it is important to recognize that in some
191 class actions the monetary relief obtained is not the sole
192 determinant of an appropriate attorney fees award. Cf. Blanchard
193 v. Bergeron, 489 U.S. 87, 95 (1989) (cautioning in an individual
194 case against an "undesirable emphasis" on "the importance of the
195 recovery of damages in civil rights litigation" that might
196 "shortchange efforts to seek effective injunctive or declaratory
197 relief").
198
199 Ceurts also regularly consider the time counsel reasonably
200 expended on the action the lodestar analysis. Even a court
201 that initially uses a percentage approach might well ehooke to
202 "cros-check" that initial determination with consideration of
203 the time needed for the action. Similarly, a court that begins
204 with a lodestar approach may also emphasize the results obtained
205 in deciding whether the resulting lodestar figure would be a
206 reasonable award. The attorney work to be considered under this
207 factor would include pre appointment efforts of attorney
208 appointed as class counoil. This analysis would ordinarily also
209 take account of the proecoional quality of the representation.
210
211 Any objections submitted pursuant to paragraph (2) should
212 also be considered. Often thee objections would shed light on
213 topic addressed by the other factors. Cometimcs objectors will
214 provide additional information to the court. Owing to the
215 court's special duty for superising fee awards in ClaAs actions,
216 however, it has been held that the absence of objections does not
217 relieve the court of its responsibility for scrutinizing the fee
218 metien. 10 See suceeor v. Occidental Petroleum Corp., 192 F.3Ed
219 1323, 1328 29 (9th Cir. 1999) ("This duty of the court emoits
220 independently of any objection.").
221
222 The risks borne by elas counsel arc alse often considered
223 in sotting an appropriato fee in common fund cases. In eome
224 ceoc, the probability of a sucecesful rceult may be very high,
225 making any enhancemont of the fee on this ground inappropriate.
226 But when there is a significant risk of nonrecoevry, that factor
227 has sometimes boon important in determining the fee, or in

228 10 This thought has been moved to an earlier paragraph.
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229 interpreting the lodestar as a cross chck on the fee determined
230 by the percentagc method.
231
232 Any terms proposed by counsel in see]ing appointment as
233 class counsel, and any directions or orders made by the court in
234 connection with appointing class counsel, under Rule 23(g) should
235 a-se weigh heavily in making a fee award on an cevntual fee
236 award. The process of appointing elacs counsel under Rule 23(g)
237 contemplate that these topics will often be considered at that
238 point, and the resulting directivcs should provide a starting
239 point for fee motions under this subdivision.
240
241 Courts have also given weight to agreements among the
242 parties regarding the fee motion, and to agreements between class
243 counsel and others about the fees claimed by the motion. Rule
244 54(d)(2)(B) provides: "If directed by the court, the motion shall
245 also disclose the terms of any agreement with respect to fees to
246 be paid for the services for which claim is made." The agreement
247 by a settling party not to oppose a fee application up to a
248 certain amount, for example, is worthy of consideration, but the
249 court remains responsible to determine a reasonable fee. "Side
250 agreements" regarding fees provide at least perspective pertinent
251 to an appropriate fee award other factors such as the contingeney
252 of the representation and financial risck borne by class counsel.
253 These agreements may sometimes indicate that others arc reaping a
254 windfall due to a substantial award while clacs counsel arc not
255 significantly compensated for their efforts. If that appears to
256 be true, the court may have authority to mac appropriate
257 adjustments.
258
259 In addition, courts may take account of the fees charged by
260 class counsel or other attorneys for representing individual
261 claimants or objectors in the case. The oourt awarded fee will
262 often not be the only fee carn d by class counsel or by other
263 attorneyc in connection with the action. Class counsel may have
264 fee agreements with individual class members, while other elass
265 members may have fee agreements with their own lawyers. In
266 determining a fee for class counsel, the court's objective is to
267 ensure an overall fee that is fair for counsel and equitable
268 within the class. In some circumstances individual fee
269 agreements between class counsel and class members might have
270 provisions inconsistent with those goals, and the court might
271 determine that adjustments in the class fee award were necessary
272 as a result. In other circumotancco, the court might determine
273 that fees called for by contracts between class members and other
274 lawyers would either deplete the funds remaining to pay class
275 counsel, or deplete the net proceeds for class members, in wayB
276 that call for adjustment.
277
278 Courts have alse referred to the awards in similar cases for
279 aid in determining a reasonable fee award. Sce, c.g., In rc
280 Cendant Corp. PRIDES Litigation, 243 F.3d 722, 737 38 (3d Cir.
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281 2001) (including chart of attorney fee awards in Casce in which
282 the common fund Seeeded $100 million).
283
284 Finally, it is important to scrutinize separately the
285 application for an award covering nontaxable costs. These
286 charges can sometimes be considerable. They may often be
287 suitable for initial prospective regulation through If costs
288 were addressed in the order appointing class counsel. Sce Rulu
289 23(g)(2)(C). If se, those directives should be a presumptive
290 starting point in determining what is an appropriate award. In
291 any event, the court ought only authorise payment of nontaxable
292 costs that arc reasenable.
293
294 Paragraph (1). Any claim for an award of attorney fees must
295 be sought by motion under Rule 54(d)(2), which invokes the
296 provisions for timing of appeal in Rule 58 and Appellate Rule 4.
297 but Oewing to the distinctive features of class action fee
298 motions., however, the provisions of this subdivision control
299 disposition of fee motions in class actions. As noted above,
300 this includes awards not only to class counsel, but to any other
301 attorney who seoks an award for work in connection with the class
302 action.
303
304 The court should direct when the fee motion must be filed.
305 For motions by class counsel in cases subject to court review of
306 a proposed settlement under Rule 23(e), it would erdinari-ly be
307 important to require the filing of at least the initial motion in
308 time for inclusion of information about the motion in the notice
309 to the class about the proposed settlement that is required by
310 Rule 23(e). It may, however, be sensible in some such cases to
311 defer filing of Dome supporting materials until a later datc. In
312 cases litigated to judgment, the court might also order want
313 class counsel's motion to be filed en file promptly so that
314 notice to the class under this subdivision _Chi can be given. hi
315 other counsel will seek awards, a different schedule may be
316 appropriate. For example, if fees arc sought by an objector to
317 the proposed settlement, or by an objector to a fee motion, it is
318 important to allow sufficient time after the ruling on the
319 objection for the fee motion to be filed.
320
321 Besides service of the motion on all parties, notice of
322 class counsel's motion for attorney fees must be "directed to the
323 class -'Lin a reasonable manner." is required with regard to cla--
324 counsel's motion for attorney fees. Because members of the class
325 have an interest in the arrangements for payment of class counsel
326 whether that payment comes from the class fund or is made
327 directly by another party, notice is required in all instances.
328 As noted above, iIn cases in which settlement approval is
329 contemplated under Rule 23(e), the notice of regarding class
330 counsel's fee motion should ordinarily would be combined with
331 notice of the proposed settlement, and the provision regarding
332 notice to the class is parallel to the requirements for notice



Rules 23(g) and (h) 25 May 6-7, 2002

333 under Rule 23(e). In adjudicated class actions, the court may
334 calibrate the notice to avoid undue expense while assuring that a
335 suitable proportion of elass members arc likely to be apprised of
336 the fee motion.
337
338 Paragraph (2). A class member and any party from whom
339 payment is sought may object to the fee motion. Other parties --
340 for example, nonsettling defendants -- may not object because
341 they lack a have ne sufficient interest in the amount the court
342 awards. The rule does not specify a time limit for making an
343 objection. , but it would usually be important to set one. In
344 setting the date objections are due, the court should provide
345 sufficient time after the full fee motion is on file to enable
346 potential objectors to examine the motion. If a class member
347 wishes to preserve the right to appeal should an objection be
348 rejected, it may be necessary for the class member to seek to
349 intervene in addition to objecting.11 For those purposes, an
350 objection would ordinarily have to be made formally by filing in
351 court, rather than by letter to counsel or the court.
352
353 The court may allow an objector discovery relevant to the
354 objections. In determining whether to allow sueh discovery, the
355 court should weigh the need for the information against the cost
356 and delay that would attend discovery. See Rule 26(b)(2). One
357 factor in determining whether to authorize discovery is weold be
358 the completeness of the material submitted in support of the fee
359 motion, which depends in part on the fee measurement standard
360 applicable to the case. If the motion provides thorough
361 information, the burden should be on the objector to justify
362 discovery to obtain further information. Unlimited discovery is
363 not a usual feature of fee disputes. See In re Thirteen Appealc
364 Arising out of the San Juan DuPont Plaoa Hotel Fire Litigation,
365 56 F.3d 295, 303-04 (lot Cir. 1995).
366
367 Paragraph (3). Whether or not there are formal objections,
368 the court must determine whether a fee award is justified and, if
369 so, set a reasonable fee. The rule does not require a formal
370 hearing in all cases. The form and extent of a hearing , leaving
371 the question whether to hold a hearing to depend on the
372 circumstances of the case. The rule does require See Sweeny v.
373 Athens Regional Medical Ctr., 917 F.2d 1560, 1566 (11th Cir.
374 1990) ("[T]he more complex the disputed factual issues, the more
375 necessary it is for the court to hold an evidentiary hearing.").
376 In order to permit adequate appellate review, the court must make
377 findings and conclusions under Rule 52(a). See In re Cendant
378 Corp. PRIDES Litigation, 243 F.3d 722, 731 (3d Cir. 2001) ("the

379 11 This sentence may need to be revisited after the Supreme
380 Court decides Devlin v. Scarledetti, No. 01-417, 122 S.Ct. 663
381 (cert. granted, Dec. 10, 2001, in Scarledetti v. Debarr, 265 F.3d
382 195 (4th Cir. 2001)).
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383 eases make clear that reviewing courts retain an interest a
384 moat special and predominant interest in the fairness of elanS
385 action settlements and attorneysI fee awards"); Cuntcr v.
386 Ridgewood Bnergy Corp., 223 F.3d 190, 196 (3d Cir. 2000) ("it is
387 incumbent upon a district court to maeo its reasoning and
388 application of the fee awards jurisprudence clear, so that we, as
389 a reviewing court, have a sufficient basis to review for abuse of
390 discretion").
391
392 Paracgraph (4). By incorporating Rule 54(d)(2), this
393 provision gives the court broad authority to obtain assistance in
394 determining the appropriate amount to award. If a master is to
395 be used to assist in rcsolving the basic question whether an
396 award should be made to certain moving parties, the appointment
397 must be made under Rulu 53. If the court needs assistance in
398 compiling or analyzing detailed data to determine a reasenable
399 award, this option is available. See Report of the Federal
400 Courts study Committec 104 (1990) (recommending consideration of
401 using magistrate judges or special masters as taxing masters).
402 In deciding whether to direct submission of such questions to a
403 special master or magistrate judge, the court should give
404 appropriate consideration to the cost and delay that such a
405 process might weuld entail.
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Committee Note

1 Subdivision (h). Subdivision (h) is new. Fee awards are a
2 powerful influence on the way attorneys initiate, develop, and
3 conclude class actions. Class action attorney fee awards have
4 heretofore been handled, along with all other attorney fee
5 awards, under Rule 54(d)(2), but that rule is not addressed to
6 the particular concerns of class actions. This subdivision is
7 designed to work in tandem with new subdivision (g) on
8 appointment of class counsel, which may afford an opportunity for
9 the court to provide an early framework for an eventual fee

10 award, or for monitoring the work of class counsel during the
11 pendency of the action.
12
13 Subdivision (h) applies to "an action certified as a class
14 action." This includes cases in which there is a simultaneous
15 proposal for class certification and settlement even though
16 technically the class may not be certified unless the court
17 approves the settlement pursuant to review under Rule 23(e).
18 When a settlement is proposed for Rule 23(e) approval, either
19 after certification or with a request for certification, notice
20 to class members about class counsel's fee motion would
21 ordinarily accompany the notice to the class about the settlement
22 proposal itself.
23
24 This subdivision does not undertake to create new grounds
25 for an award of attorney fees or nontaxable costs. Instead, it
26 applies when such awards are authorized by law or by agreement of
27 the parties. Against that background, it provides a format for
28 all awards of attorney fees and nontaxable costs in connection
29 with a class action, not only the award to class counsel. In
30 some situations, there may be a basis for making an award to
31 other counsel whose work produced a beneficial result for the
32 class, such as attorneys who acted for the class before
33 certification but were not appointed class counsel, or attorneys
34 who represented objectors to a proposed settlement under Rule
35 23(e) or to the fee motion of class counsel. Other situations in
36 which fee awards are authorized by law or by agreement of the
37 parties may exist.
38
39 This subdivision authorizes an award of "reasonable"
40 attorney fees and nontaxable costs. This is the customary term
41 for measurement of fee awards in cases in which counsel may
42 obtain an award of fees under the "common fund" theory that
43 applies in many class actions, and is used in many fee-shifting
44 statutes. Depending on the circumstances, courts have approached
45 the determination of what is reasonable in different ways. In
46 particular, there is some variation among courts about whether in
47 "common fund" cases the court should use the lodestar or a
48 percentage method of determining what fee is reasonable. The
49 rule does not attempt to resolve the question whether the
50 lodestar or percentage approach should be viewed as preferable.



Rules 23(g) and (h) 28 May 6-7, 2002

51 Active judicial involvement in measuring fee awards is
52 singularly important to the healthy operation of the class-action
53 process. Continued reliance on caselaw development of fee-award
54 measures does not diminish the court's reponsibility. "In a
55 class action, whether the attorneys' fees come from a common fund
56 or are otherwise paid, the district court must exercise its
57 inherent authority to assure that the amount and mode of payment
58 of attorneys' fees are fair and proper." Zucker v. Occidental
59 Petroleum Corp., 192 F.3d 1323, 1328 (9th Cir. 1999). Even in
60 the absence of objections, the court bears this responsibility.
61
62 Courts discharging this responsibility have looked to a
63 variety of factors. One fundamental focus is the result actually
64 achieved for class members, a basic consideration in any case in
65 which fees are sought on the basis of a benefit achieved for
66 class members. The Private Securities Litigation Reform Act of
67 1995 explicitly makes this factor a cap for a fee award in
68 actions to which it applies. See 15 U.S.C. §§ 77z-l(a)(6); 78u-
69 4(a)(6) (fee award should not exceed a "reasonable percentage of
70 the amount of any damages and prejudgment interest actually paid
71 to the class"). For a percentage approach to fee measurement,
72 results achieved is the basic starting point.
73
74 In many instances, the court may need to proceed with care
75 in assessing the value conferred on class members. Settlement
76 regimes that provide for future payments, for example, may not
77 result in significant actual payments to class members. In this
78 connection, the court may need to scrutinize the manner and
79 operation of any applicable claims procedure. In some cases, it
80 may be appropriate to defer some portion of the fee award until
81 actual payouts to class members are known. Settlements involving
82 nonmonetary provisions for class members also deserve careful
83 scrutiny to ensure that these provisions have actual value to the
84 class. On occasion the court's Rule 23(e) review will provide a
85 solid basis for this sort of evaluation, but in any event it is
86 also important to assessing the fee award for the class.
87
88 At the same time, it is important to recognize that in some
89 class actions the monetary relief obtained is not the sole
90 determinant of an appropriate attorney fees award. Cf. Blanchard
91 v. Bergeron, 489 U.S. 87, 95 (1989) (cautioning in an individual
92 case against an "undesirable emphasis" on "the importance of the
93 recovery of damages in civil rights litigation" that might
94 "shortchange efforts to seek effective injunctive or declaratory
95 relief").
96
97 Any directions or orders made by the court in connection
98 with appointing class counsel under Rule 23(g) should weigh
99 heavily in making a fee award under this subdivision.

100
101 Courts have also given weight to agreements among the
102 parties regarding the fee motion, and to agreements between class
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103 counsel and others about the fees claimed by the motion. Rule
104 54(d)(2)(B) provides: "If directed by the court, the motion shall
105 also disclose the terms of any agreement with respect to fees to
106 be paid for the services for which claim is made." The agreement
107 by a settling party not to oppose a fee application up to a
108 certain amount, for example, is worthy of consideration, but the
109 court remains responsible to determine a reasonable fee. "Side
110 agreements" regarding fees provide at least perspective pertinent
111 to an appropriate fee award.
112
113 In addition, courts may take account of the fees charged by
114 class counsel or other attorneys for representing individual
115 claimants or objectors in the case. In determining a fee for
116 class counsel, the court's objective is to ensure an overall fee
117 that is fair for counsel and equitable within the class. In some
118 circumstances individual fee agreements between class counsel and
119 class members might have provisions inconsistent with those
120 goals, and the court might determine that adjustments in the
121 class fee award were necessary as a result.
122
123 Finally, it is important to scrutinize separately the
124 application for an award covering nontaxable costs. If costs
125 were addressed in the order appointing class counsel, those
126 directives should be a presumptive starting point in determining
127 what is an appropriate award.
128
129 Paragraph (1). Any claim for an award of attorney fees must
130 be sought by motion under Rule 54(d)(2), which invokes the
131 provisions for timing of appeal in Rule 58 and Appellate Rule 4.
132 Owing to the distinctive features of class action fee motions,
133 however, the provisions of this subdivision control disposition
134 of fee motions in class actions.
135
136 The court should direct when the fee motion must be filed.
137 For motions by class counsel in cases subject to court review of
138 a proposed settlement under Rule 23(e), it would be important to
139 require the filing of at least the initial motion in time for
140 inclusion of information about the motion in the notice to the
141 class about the proposed settlement that is required by Rule
142 23(e). In cases litigated to judgment, the court might also
143 order class counsel's motion to be filed promptly so that notice
144 to the class under this subdivision (h) can be given.
145
146 Besides service of the motion on all parties, notice of
147 class counsel's motion for attorney fees must be "directed to the
148 class in a reasonable manner." Because members of the class have
149 an interest in the arrangements for payment of class counsel
150 whether that payment comes from the class fund or is made
151 directly by another party, notice is required in all instances.
152 In cases in which settlement approval is contemplated under Rule
153 23(e), notice of class counsel's fee motion should be combined
154 with notice of the proposed settlement, and the provision
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155 regarding notice to the class is parallel to the requirements for
156 notice under Rule 23(e). In adjudicated class actions, the court
157 may calibrate the notice to avoid undue expense.
158
159 Paragraph (2). A class member and any party from whom
160 payment is sought may object to the fee motion. Other parties --
161 for example, nonsettling defendants -- may not object because
162 they lack a sufficient interest in the amount the court awards.
163 The rule does not specify a time limit for making an objection.
164 In setting the date objections are due, the court should provide
165 sufficient time after the full fee motion is on file to enable
166 potential objectors to examine the motion. If a class member
167 wishes to preserve the right to appeal should an objection be
168 rejected, it may be necessary for the class member to seek to
169 intervene in addition to objecting.
170
171 The court may allow an objector discovery relevant to the
172 objections. In determining whether to allow discovery, the court
173 should weigh the need for the information against the cost and
174 delay that would attend discovery. See Rule 26(b)(2). One
175 factor in determining whether to authorize discovery is the
176 completeness of the material submitted in support of the fee
177 motion, which depends in part on the fee measurement standard
178 applicable to the case. If the motion provides thorough
179 information, the burden should be on the objector to justify
180 discovery to obtain further information.
181
182 Paragraph (3). Whether or not there are formal objections,
183 the court must determine whether a fee award is justified and, if
184 so, set a reasonable fee. The rule does not require a formal
185 hearing in all cases. The form and extent of a hearing depend on
186 the circumstances of the case. The rule does require findings
187 and conclusions under Rule 52(a).
188
189 Paragraph (4). By incorporating Rule 54(d)(2), this
190 provision gives the court broad authority to obtain assistance in
191 determining the appropriate amount to award. In deciding whether
192 to direct submission of such questions to a special master or
193 magistrate judge, the court should give appropriate consideration
194 to the cost and delay that such a process might entail.
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Summary of Comments & Testimony on
Proposed Rules 23(g) and (h)

Rule 23(g) -- in general

Conference: This is an extremely important and useful provision.
It underscores the fiduciary obligation of counsel to the class,and the fiduciary obligation of the court to make sure that
counsel discharge that duty.

Conference: Is there a danger here of emphasizing the judge's
investment in the counsel selected? Will that affect the judge'sattitude toward other things?

Conference: Maybe it would be better to have two judges
involved, one to select counsel and the other to handle the case.At least, having somebody other than the assigned judge screencounsel for quality could be desirable.

Conference: Regarding the Committee Note, I have a real question
whether it serves a purpose. Lawyers cannot find these notes.What real effect or value do they have? Is the Note as binding
as the Rule?

Conference: West puts the Note right in the pamphlets with therules. Justice Scalia's attitude toward this sort of material isnot true of all judges. At the least, the Note serves an
educational function.

Conference: As a judge, I look at the Notes all the time.

Conference: The Enabling Act authorizes adoption of rules, andsays nothing about notes. A Note cannot be adopted or changed
without a simultaneous amendment to the Rule, and even if one
tried to change a Note without changing a Rule it would requiregoing through the entire Enabling Act process.

Conference: The Rule 23(g) notion that the judge picks the classlawyer reflects what many judges do; it is important to say it inthe rule. The actors who are not much regulated are the judges.The premise of Rule 23(g) is that there is not much clientcontrol. But the rule does not require a hearing or findings.
There are other settings in which judges pick lawyers. For
example, judges appoint counsel from a list or panel for
impecunious criminal defendants. But the initial selection ofeligible lawyers is not left up to individual judges.

Conference: The CJA approach raises difficulties. For onething, these people generally have not been paid adequately. Itwould be a mistake to get the government into this.

Joseph Grundfest. S.F. Hg. (pp. 30-45) & 01-CV-o09: I rise infavor of the appointment competition which tends to work verywell in various aspects of our economy. What is needed is a
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market check to achieve the benefits of competition in selectionof counsel. An auction is only one method for doing so.Proposed Rule 23(g) recognizes that competition for appointment
may be useful, and "has the far, far better of the argument" thanthe recent draft Third Circuit report. The "benchmark" of 25 to30 percent simply is not relevant. It came from 19th centuryindividual cases, and does not work here. "You are still payinga 19th century price given everything else that's happened in theworld since then for a particular item?" Law firms are quitewilling to work for much less than that amount, and there is noground for saying that their results are "totally inferior." IfI were writing the rules, I would be more aggressive than thisproposal, particularly urging the use of market check mechanismsin selection and compensation of counsel. I think this approachapplies across the board, even if that seems a bit
"imperialistic." At least, this could be applied in consumer
fraud actions, mass tort cases, and the like. But perhaps itwould not work in civil rights cases. In any event, it would beimportant to limit consideration to "qualified counsel," so thereshould be a two-step process by which selection is done, lookingfirst to quality screening and then to selection from among thoseleft using market mechanisms.

Mary Alexander. S.F. Hc. (pp. 55-73) & 01-CV-016 (president-elect
of ATLA. presenting its position): ATLA is wary of the notion offederal courts appointing class counsel. Litigants are entitledto retain their own counsel, and they should not have that rightextinguished by a court order that effectively replaces theircounsel with one or more attorneys they don't know. Absent
evidence of unfitness that would justify limiting an attorney's
right to practice, a litigant's choice of counsel should be leftalone. It would also be wrong if this lawyer were selected bysomething like an auction method, giving the clients the lowestbidder in place of the lawyer they have selected. ATLA doessupport having judicial oversight, but is concerned about the lowbidder phenomenon. Thus, having the judge scrutinize the
background and experience of the lawyer is fine.

Gerson Smoger. S.F. Hr. (pp. 73-91): There is a risk ofcronyism, or apparent cronyism, in having the judges appoint thelawyers. The ones that are likely chosen are lawyers familiar tothe particular judge that has the power to make the appointment.
Once the judge makes such a selection, it will be hard not tofeel invested in the attorney's efforts (pp. 90-91).

John Frank, S.F. Hg. (pp. 92-97): The problem with these changesis that they introduce too many new decision points. Those, inturn, afford opportunities for counsel to wrangle, and thenrequire judges to resolve the wrangling. I am not persuaded thatthe additional effort and cost that will result is justified bythe advantages of the proposed amendments. A better solution tothe problems of the contemporary class action would be to move
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the (b)(3) class action out of the court system altogether andinto some sort of administrative agency.

James Finbera, S.F. Ha. (pp. 104-05): Agrees with Prof.Grundfest that in securities litigation market forces can beextremely useful, in part because there is a good supply ofqualified counsel there. In fact, in those cases classes havebenefitted from getting a larger share of the payouts due tocompetition. In employment discrimination cases, however, thesedynamics don't apply, and market forces don't work as well.

James Sturdevant. S.F. Ha. (pp. 120-29): The language of 23(g)is troubling in that it seems to encourage judges to foster
competition for appointment as class counsel. In particular, thefocus on the resources counsel will commit to the action seems topoint in that direction. Where other firms have notice of thefiling of a case, this may encourage the judge to invite othercounsel to come in or to allow some sort of bidding process.

John Beisner. D.C. Ha. (pp. 7-21) & 01-CV-027: Clearly theprovision on appointment of class counsel is appropriate to theextent that it confirms the authority of courts to deal withsituations in which multiple counsel are attempting to representthe same classes. The need is less pronounced, however, wheremultiple counsel are not vying for the position of lead counsel,and the question is merely whether some other counsel should bebrought in to replace the lawyers who initially filed the suit.Conceptually, the idea that the court would select plaintiffs'counsel in every case is troubling, and it might create anappearance that the court has a vested interest in ensuring thatthe selected plaintiffs' counsel succeed. The basic problem isthat the process seems to contemplate that "trial courts wouldroutinely recruit and select class counsel, possibly long thequestion whether a certifiable class even exists has beenresolved." I am not in favor of having a court that basicallyhas one class action before it with one counsel or group ofcounsel undertaking efforts to go out and find other counsel tohandle the litigation.

Judith Resnik. D.C. Hg. (pp. 58-75) & 01-CV-044: "I agree withthe Committee's decision to recognize the central role thatjudges now play in shaping the market of lawyering for aggregatelitigation." But who rides herd on the judges as they performthis task? If one looks for precedents for the judge asemployer, the ones that occur to me ar the hiring of magistratejudges, attorneys appointed under the CJA, and the selection ofmembers for the committees in bankruptcy. These examples,particularly the bankruptcy one, illustrate the high potentialrisk of apparent or actual patronage activities by judges. Giventhe public criticism we've seen of the large sums paid lawyers inclass actions, judges are at risk of having antagonism aboutthese matters rub off on them.
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Victor Schwartz. D.C. Hg. (pp. 76-63) & 01-CV-031: The adoptionof Rule 23(g) might widen the gulf between how class actions areaddressed in federal courts and the way in which they are handledin some state courts. State court rules don't usually give thejudge this important power. And a few state court judges whohave this power have not used it to help assure that classcounsel are appointed on the basis of both merit and fair andopen market competition.

Brian Wolfman (Public Citizen). D.C. Hg. (pp. 116-32) & 01-CV-043: Rule 23(g)(1) restates nearly-universal practice withoutany significant modification. Rule 23(g)(2), however, goesbeyond current practice and seems unwise to us. The "real meatof the Rule" is in the Note, and the committee might want to askwhether it wishes to promulgate a rule principally to inform thecourts and the litigants of the views set out in the Note. Webelieve that some of the points in the Note should be
incorporated in the rule.

Peter Ausili (E.D.N.Y. Comm. on Civ. Lit.) D.C. Hg. (pp. 203-18): The Committee was concerned about utilizing a bidding
process and putting the judge in that particular role. It feltthat it was early and unwise at this time for the court to adoptessentially a competitive bidding procedure for selection of theclient's counsel.

David Romine, D.C. Hg. (pp. 242-62) & 01-CV--49: The amendmentadds procedural steps to class actions that require findings andincrease the occasions for judicial activity. This is a costthat should be taken into account.

Ira Rheingold (Exec. Director. Nat. Assoc. of Consumer
Advocates), D.C. Hg. (pp. 262-76) & 01-CV-062: NACA considers
Rule 23(g) probably the most problematic of the proposed rulechanges. Although we welcome anything that ensures that
consumers obtain competent and able class counsel, we are
concerned that the proposal appears unnecessary and unlikely toimprove things. In effect, the rule moves toward the idea ofauction or having judges choose the attorney. This will have achilling effect on having cases brought. It will be "virtually awide open invitation to law firms who have nothing to do with thedevelopment of the case to step forward and claim to be moreappropriate counsel by virtue of prior experience." Theprotection that litigation provides to consumers is due largelyto the new theories developed by creative lawyers, but the newrule will discourage such attorneys from pursuing their theoriesbecause somebody else may commandeer the case. There could be a"feeding frenzy" and it will lead to "cherry picking." Theproposal would be all right if there are genuinely competingcounsel, but if there is just one lawyer and nobody else has comeforward, the court should only analyze the adequacy of thatlawyer and not look to a competitive situation.
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Walter Andrews. D.C. Ha. (pp. 276-93) & 01-CV-036: The
appointment rule is a good idea, but only when there is genuinecompetition for the position. Otherwise, it may have a negativeeffect on case management and efficiency and seems unnecessary.

Hon. William Alsup (N.D. Cal.). 01-CV-004: Having worked hard onat least six class actions over the last 26 months of my tenureas a district judge, I wholeheartedly support the proposed Rule23 revisions.

American Insurance Association. 01-CV-022: AIA finds merit inthe competing arguments as to whether courts should encourage acompetitive appointment process for all class actions (which
might ensure more reasonable fee arrangements), or only forpotential conflict situations (e.g., existing competition forleadership among multiple counsel to represent the same classes).Regardless of which proposal is adopted, AIA believes that theamendments should provide guidance as to how counsel "vacancies"
will be advertised, and how the costs will be borne.

Patrick Lysaught (Defense Research Inst.) 01-CV-033. 01-CV-034.01-CV-046,01-CV-047: The proposed rule makes sense in thatit is inconceivable that a class can exist, discovery can bepursued, the matter tried, a settlement negotiated, and theobjectives of the case generally pursued unless and until thereis an attorney or law firm appointed to represent the interest ofthe class members.

Prof. Charles Silver. 01-CV-048: I am strongly opposed to anyeffort to foster competition for class counsel, for there reallyis no analogue in the private market. Rule 23 should insteadattempt to promote a referral market in class actions by
encouraging deficient lawyers to transfer cases to better
lawyers. Fee-sharing arrangements, or other agreements thatfoster this sort of activity, should be promoted.

David Hudson. Chair. Court Advisory Committee. U.S. Dist. Ct..S.D. Ga.. 01-CV-053: The Committee opposes the proposed rulethat would mandate the trial court to appoint class counsel inevery case. There is no need to mandate court involvement in therelationship between the named plaintiffs and their counsel whofile the case. The proper role for the court is as now providedin Rule 23(a)(4) to satisfy itself that "the representative partywill fairly and adequately protect the interest of the class."Courts already take into account the factors listed in theproposed rule. The proposed rule is an invitation for ancillaryproceedings between groups of lawyers seeking the trial court'sappointment, and an apparently unnecessary restriction on thediscretion of the court under current Rule 23(a)(4).

Gregory Joseph. Amer. Coll. of Trial Lawyers Comm. on FederalCivil Procedure. 01-CV-055: We are aware that the proposed
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amendment to Rule 23(g) is consistent with the use of auctions,and express no view on the auction mechanism but do agree thatRule 23 should be broad enough to encompass it.

Edwin Wesely. Chair. Comm. on Civil Lit.. E.D.N.Y.. 01-CV-056:The Committee opposes this provision. Unlike most of the Rule 23changes, this would effect significant changes in class actionpractice and represents a definite tilt toward selection of classcounsel through competitive bidding. The Committee believes thatapproach is unwise for several reasons. It is premature for thedrafters to endorse the activist bidding model embraced by JudgeKaplan in In re Auction House Antitrust Litig., 197 F.R.D. 71(S.D.N.Y. 2000). The bidding model could create conflicts ofinterest for the court by thrusting upon it an inappropriatemixture of roles -- neutral arbiter on the one hand andlitigation strategist on the other hand.

Federal Magistrate Judges Assoc. Standing Rules Committee. 01-CV-057: The FMJA Rules Committee supports the proposed changes toRule 23.

David Rubenstein. President, Virginia Proiect for Social Policyand Law. Inc.. 01-CV-063: Opposes the Rule 23(g) proposal. Itis totally unworkable to have the court appoint counsel, for noattorney or firm will go to the trouble to develop a class actionif there is a significant chance that the court will not appointhim or her class counsel. Worthy cases involving possibleinjuries to the public therefore will not be developed or filed.The present rule, which allows the court to decline to certifythe class if it has doubts about counsel's adequacy, issufficient. In addition, because class counsel may not have apreexisting relationship with the class plaintiffs, this proposalinterferes with the attorney-client relationship. The classplaintiffs may even disapprove of the court's choice, and thiswould jeopardize the ability of the class action "team" (lawyersand plaintiffs) to work best in combination for the protection ofthe class. Moreover, the court will be in the business of"bidding" cases in seeking the appointment of class counsel.This will put the court in the position of evaluating theabilities of one attorney or firm against another. The courtwill have to consider the merits of the case and otherdifficulties in its litigation, before any motion to certify isfiled, based on "bids" submitted by some firms who have not beenconnected with the filing of the action. By selecting the firmappointed as class counsel, the court is not only certifying thatcounsel is adequate, as required under the current rule, but alsothat it is best suited to handle the case, even though the courtcannot fully understand the case at this early stage of thelitigation. The court should not interfere with the work ofputative class action attorneys, or with their relations withtheir clients, and should not be in a position of asserting thatone firm is best to handle a case without a full review of the
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claims and assessment of the case.

Allen Black. 01-CV-064: In general, I support an amendment toaddress the appointment of class counsel in Rule 23. I alsosupport the notion that price should be one among many factorsconsidered by the court in appointing class counsel (and not theprimary factor).

Thomas Moreland. A.B.C.N.Y. Federal Courts Committee. 01-CV-071:We believe that this proposed rule would unnecessarily interferewith the attorney-client relationship. Counsel who had no rolein the investigation or initiation of the case could seek toimpose themselves upon a representative plaintiff or class simplybecause they have prior experience in handling class actions andthe ability to devote significant resources to the case. Thisprocedure can therefore go beyond any current rule. In mostcases, selection of counsel should be made in the first instanceby the plaintiff who has developed a relationship with counsel.There is nothing more central to the adversary process than thisrelationship.

Robert McCallum. Jr.. U.S. Dep't of Justice. 01-CV-073: TheDepartment supports the Committee's Conclusion that the amendedRule should describe the role of class counsel and procedures forresolving attorney fee awards.

Washinqton Legal Foundation. 01-CV-082: WLF has no objections toRule 23(g). It might actually represent a slight improvement inthe way federal class actions are litigated.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: Theprovisions concerning appointment of counsel are the mostcontroversial amendments proposed for Rule 23. Nonetheless, onbalance we believe that the district courts must have a role inthe appointment of counsel for a putative class, and that therules should provide guidance on how district courts are toperform that role. We agree that the courts owe a duty to themembers of the classes that they have created to police thisatypical attorney-client relationship to ensure that classcounsel "fairly and adequately represent the interests of theclass." For this reason, we support the proposal to add Rule23(g)(1). But we have not reached consensus on Rule 23(g)(2).We note the apparent emphasis on the proposed terms for cost andattorney fee awards in the procedure for selecting counsel. TheNote predicts that information about costs and fees will"frequently" be useful to the court. We are concerned thatdistrict courts may read the proposed rule and Note together asendorsing auctions as the preferred or only method for selectingclass counsel. But the best analysis of the auction process --the Third Circuit Task Force report -- recommends that biddingshould be not be used in the typical case.
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Alliance of American Insurers. 01-CV-068: The Alliance supportsadoption of Rule 23(g) because it might cause competingplaintiffs' counsel to fight matters out between themselves andthe judge, rather than putting defendants in the middle.

Nat. Ass'n of Protection & Advocacy Systems, 01-CV-077: NAPASstrenuously objects to the attorney appointment rule. Theproposed rule creates an application process which invitescompetition in every single class action. Although this may havemerit in some areas such as product liability or securities, itinvites disaster in the context of civil rights class actionlitigation. Except for a few notable large Title VII employmentdiscrimination class actions, civil rights litigation isgenerally brought by small practitioners, legal serviceorganizations or public interest law firms. In a competitiveprocess, such small firms will undoubtedly lose out to largerfirms which generally will have available more extensiveresources to commit to the case. This will lead to somethinglike ambulance chasing and cause a "radical change."Unscrupulous counsel in search of a share of the damages pot needonly wait in the wings to learn of the class action, and thenfile an application to serve as class counsel. Theoretically,the courts could scrutinize such applications, but this would notimprove the quality of class counsel in class actions.

National Treasury Employees Union. 01-CV-078: The rule seeks topromote competitive applications, particularly in proposed Rule26(b)(2)(A). This would subject counsel to a pure biddingprocess that will sometimes lead to selection of poor classcounsel based on the lowest bid rather than on more dispositivefactors. The most important and necessary aspect is that counselbe able to fairly and adequately protect the interests of theclass. Appointment of class counsel based on the lowest bid willnot always foster this purpose, as appointed counsel could thenhave an incentive to settle the case as quickly as possible,perhaps on less favorable terms than could otherwise be obtained.Having the judge approve the fee award adequately protectsagainst excessive fees.

David Williams. 01-CV-079: Requiring that the courts alwaysappoint class counsel may be an unwise nationwide experiment.Courts can already choose class counsel when there are multiplecounsel pursuing the same or parallel actions. The amendmentwould go beyond that and require that the court always appointclass counsel. It is suggested that various counsel should bidfor the case, but there are no objective criteria for determiningthe winning bids, or other procedures to dilute the judge'spersonal preferences. This may create an appearance ofpatronage. Also, the rule should require that the orderappointing class counsel include provision for the compensationof the filing attorneys if they are not appointed class counsel.Otherwise, they are expected to undertake the substantial work of
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investigating and filing the suit without any provision for
payment.

Mehri & Skalet. 01-CV-083: The Committee may be acting
appropriately in codifying existing law, but it is creating
serious potential problems when it seeks to go beyond current law
and practice. The rule's proposed requirement that class counsel
fairly and adequately represent the class, and criteria for
selection of counsel, are appropriate codifications of the
implicit authority courts have to protect the interests of the
class. The Note also provides a sound explanation of the role of
class counsel and class counsel's relationship to class members.
The problem comes in the Committee's apparent enthusiasm for, and
encouragement of, competition for class counsel, and the use of
competitive bidding. When one attorney puts time and money into
developing a case, another could often offer a cheaper "rate"
because he or she would be able to avoid these up front costs.

Federal Trade Commission. 01-CV-085: Rule 23(g)(2) recognizes
the possibility of competition for class counsel. The Commission
supports this provision and believes that competition should be
encouraged whenever appropriate. Competition enhances the
incentives of class counsel to obtain the best possible outcome
for injured class members, and is also likely to encourage class
counsel to offer more favorable fee arrangements. We recommend
that reference to use of a competitive application process be
moved from the Note to a similar exhortation in the text of the
rule.

W.D. Mich. Committee on Rules of Practice. 01-CV-090: "[T]he
introduction of a class counsel appointment process for all class
actions equates the appointment of the counsel to a barnyard
auction that invites a parade of horribles and in the process
will further erode the integrity of the legal profession in the
eyes of the public to be served." The current method of choosing
the class lawyer is not broken, and the amendment proposes
instead a "best bid" concept that will reflect poorly on a
profession already under fire. It creates an auctioneer
atmosphere and lets the judge exercise his discretion to choose
among the lawyers in appointing class counsel. This could lead
to arbitrary appointments that will produce yet another topic for
appellate review. It will also interfere with the ability of the
victimized class representative to select counsel of his or her
choice, subject only to a determination by the court that counsel
is suitable to represent the other members of the class. The
result will be to deter lawyers who are not "big players" in
class action practice from offering representation to victimized
plaintiffs.

Lawyers' Committee for Civil RiQhts Under Law (and 16 other
groups). 01-CV-091: This proposal for having the court appoint
class counsel in every case is unwarranted and will have the
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inevitable effect of deterring attorneys from considering the
investigation and commencement of class actions where that
substantial investment of time and resources could be forfeited
to a late arriving contestant for the position of class counsel.
(Note that, at p. 19, the statement also observes that "[c]ivil
rights enforcement cases do not, for the most part, present an
economically appetizing opportunity for lawyers," and cites "the
general absence of economic competition among lawyers for the
opportunity to prosecute civil rights class actions.") This
proposal will intrude into the attorney-client relationship and
create additional proceedings that will delay certification and
the resolution of the merits. The reference to consideration of
fees in connection with appointment introduces the suggestion
that it could be made on the basis of the "lowest bidder," a
result that will surely be sought by defendants in fee-shifting
cases. The existing standards under Rule 23(a)(4) that look to
the qualification of counsel in determining adequacy of
representation are sufficient.

Nat. Assoc. of Securities & Commer. Law Attys & Comm. to Support
the Antitrust Laws. 01-CV-093: This proposal seeks to graft onto
the rest of class actions jurisprudence a practice that is
fundamentally at odds with the "empowered plaintiff" model
Congress embraced in the PSLRA. Indeed, the proposal does not
even refer to the plaintiff, let alone assign him or her any role
in retention of counsel or management of the litigation. The
Note also says that attorneys who have not even filed a case on
behalf of any plaintiff may make an application to be appointed
lead counsel, and that class counsel should report to the court,
not the class representative. This can be seen as a radical
departure from the traditional role and responsibilities of the
court. It is dubious whether judges should be making such
judgments for the class, as opposed to protecting against bad
decisions on such matters. Rather than risking distorting the
separate roles played by the court and other fiduciaries, it
might be better to find out if a rule can be designed for all
class actions that would focus on the attributes of the
plaintiff. Leaving things to the judge invites favoritism by the
court, for judges may in some instances tend to favor firms with
which they are familiar. By asking the judge to attend to such
things as whether there is overstaffing, the rule asks the judge
to become involved in strategic decisions commonly made by
plaintiffs and their counsel. This invites "the type of
bureaucratic micro-management of markets that have given command
economies a bad name." Although the Note is silent on the merits
of attorney auctions, given the structure of the proposed rule
the issue whether those would be a healthy development cannot be
so neatly sidestepped.

David Piell, 01-CV-094: Proposed Rule 23(g) is making a rule out
of something judges can already do. While the bidding system has
worked for some of the judges who have tried it, inclusion in the
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rule, optional as it may be, will no doubt increase the pressure
on judges to use that approach. Nowhere in the rule or comments
does it state how the instigating attorney is to be compensated
for investigation expenses and other costs incurred up to the
point where other class counsel is selected. The solution to
this problem -- having successful counsel pay reasonable fees and
expenses after winning the bidding process -- is also problematic
for it would create additional champerty.

Steven Gregory. 01-CV-096: Rule 23(g) would serve to enhance the
reputations of, and enrich, large national class-action law firms
while chilling the ability of smaller law firms to file and
prosecute class action cases. It would thereby reduce the pool
of qualified, experienced, and competent class counsel in the
U.S. "It shocks me that such a radical change in Rule 23 would
be considered by the committee as it runs directly counter to the
egalitarian spirit of government in the United States."
Moreover, the rule could leave the plaintiff represented by a
lawyer who is a stranger.

Prof. Howard Erichson. 01-CV-097: This is "a modest package of
proposals." But I worry that this proposal assumes a certain
model of class litigation, typical of securities, mass torts, and
other high-stakes litigation, in which the potential rewards
generate duplicative or overlapping class actions with plenty of
interested lawyers. Faced with multiple firms seeking to
represent essentially the same class, a court naturally must
appoint lead counsel for the class. Surely there are class
actions in which the monetary stakes are not so high, for example
in civil rights or other areas of public interest litigation. If
a single class action is filed by a class representative and his
or her lawyer or public interest organization, rather than
competing class actions filed by multiple firms, the court's role
should be to assess the adequacy of both the class representative
and class counsel in deciding whether to certify the class. I do
not see the advantage of codifying judicial appointment of
counsel as part of basic class action procedure applicable
whether or not there are competing class actions. I worry that
proposed Rule 23(g) would encourage courts to seek counsel
applications even in cases where justice would be better served
with a simple determination of adequacy. My objection is not to
the word "appoint" but rather to the implicit expectation that in
every class action judges will take open applications for the
role of class counsel. The rule could instead require a court to
appoint class counsel in every case, so long as it makes clear
that in the non-multiple class action scenario the appointment
process should generally be limited to an assessment of counsel's
adequacy under Rule 23(a)(4).

Assoc. of Trial Lawyers of America. 01-CV-098: ATLA supports
healthy competition in legal services, but it is important that a
small group of law firms not come to dominate class action
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practice in the federal courts. The rule poses dangers. Overly
aggressive competition for class counsel appointment can work to
the detriment of the class. Lawyers may seek to "poach" cases
initially investigated, researched and filed by other attorneys.
Something like that can happen today, but the rule would seem to
encourage it. There is also a risk of collusion; the defendant
may encourage more tractable lawyers to apply for the class
counsel position. A third danger is favoritism; lawyers who
frequently handle class actions could seek to develop
relationships with judges which would position them to receive
appointments for which they were not well-suited. Auctions, in
particular, pose considerable risks.
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Rule 23 (g) (1) (A)

Conference: The exclusion of cases in which a statute provides
otherwise is not needed. There is no conflict between Rule 23
and the PSLRA. Under the statute, the lead plaintiff nominates
class counsel, but appointment is by the court and consistent
with the requirements of Rule 23. If there is a difference
between the statute and the proposed amendment to the rule, it is
that the rule provides a different time line in (2)(A).

Conference: The Note uses the term "lead counsel" for
designations before class certification. In some ways, the Note
seems to refer to "temporary" or "interim" class counsel, which
is not exactly the same. So with "liaison counsel," another term
used in the Note. It is important to be careful about terms.
Perhaps the term "class counsel" should be defined more precisely
in the Note.

Conference: There is an interrelation between the Manual for
Complex Litigation and this proposed rule. Nothing in the Manual
really defines lead or liaison counsel. Practitioners know what
these terms mean.

Conference: Counsel may also organize using an "executive
committee," and courts will usually accept a lot of leeway in
describing leadership arrangements. This is important; the
politics of the class-action bar are involved.

Conference: For these purposes, lead and liaison counsel are
just subsets of class counsel, perhaps with different
responsibilities. There is often a blending of types of cases,
with MDL cases, individual mass tort claims, and class actions
all gathered together.

Conference: Another term that has been used to cover all these
situations is "common benefit lawyer."

Conference: The court's role is less important when there is a
potentially "empowered plaintiff" to take real responsibility for
the selection of counsel. The PSLRA learning is that entities
like institutional investors can be trusted to do a good job.
But that would not be true in mass tort cases.

Conference: This question of "empowered plaintiff" focuses in
part on the exclusion in the rule for cases in which a statute
directs otherwise. Antitrust, intellectual property, and other
types of cases hold potential for action by an empowered
plaintiff. But in consumer and mass tort cases, that would not
be so. This is where the factor of client input can be
considered.

Conference: In the real world, you could say there are
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sophisticated players out there in many areas. For example,
there are consumer groups. I don't believe that an injured
plaintiff has to choose class counsel. Leave it to the judge.
Even in the securities class action situation, what really
happens is that attorneys hustle state attorneys general and
pension funds. With consumers, one could round up thousands of
them to aggregate the largest group and get the lead position.

Norman Chachkin (NAACP). D.C. Ha. (pp. 84-104) & 01-CV-051: For
civil rights and employment discrimination suits, this additional
step is unnecessary and creates a disincentive to pursue class
discovery and the risk of inappropriate interference by the court
(and possibly defense counsel) with the selection of plaintiffs'
counsel.

Brian Wolfman (Public Citizen), D.C. Ha. (pp. 116-32) & 01-CV-
043: Because Rule 23(g)(1) really adds little to current
practice, we question the need for it. The Note, however, says
that class counsel must be appointed for each subclass when the
court subclasses. That should be in the rule itself;
unfortunately, courts do not routinely appoint separate sub-class
counsel, and when they do they don't insist that counsel for the
different sub-classes be truly independent of each other.
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Rule 23 (g) (1) (B)

Conference: There are state rules of professional responsibility
that address questions of proper fees, fiduciary duties to
clients, and selection of counsel. Rule 23(g) may depart from
some of these rules in some ways. There is a sense in which the
rule creates a separate track for class counsel.

Conference: The invocation of a duty to the class as a whole is
sufficient to draw attention to the need to scrutinize the
arrangements made by class counsel.

Conference: The discussion of the relationship with ordinary
professional responsibility directives is a bit troubling. It is
not clear what should be done about conflicts of interest.

Conference: The draft rule does not address conflicts of
interest. The Note is not clear, and perhaps the Committee
should figure out whether it means to tolerate conflicts of
interest that would otherwise require disqualification.

Conference: The Note statement is important and should be
retained. It provides a good discussion, and the cases discussed
show why analysis of conflicts cannot be exactly the same in
class actions as in other cases.

Conference: It is dangerous to say, as the Note does, that
individual class members cannot insist on the "complete fealty"
of class counsel. The Note should say instead that the duty is
owed to the entire class, not to individual class members.

Mary Alexander. S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect
of ATLA. presenting its position): We support the notion that
class action counsel must adequately and fairly represent the
interests of the class, but emphasize that individual interests
are paramount. The federal courts should not, however, intrude
into the area of attorney discipline, which belongs with the
state court.

Brian Wolfman (Public Citizen). D.C. Ha. (pp. 116-32) & 01-CV-
043: Here again, the rule itself states a noncontroversial and
accepted proposition, so that there seems no reason to adopt it.
The key point is the Note, which explains that counsel's duties
run to the class as a whole, not to the class representatives.
The observation that the class representative cannot approve or
disapprove a settlement should be in the rule, along perhaps with
the statement that the representative cannot "fire" class
counsel.

Leslie Brueckner (TLPJ). D.C. Hg. (pp. 148-61) & 01-CV-020: TLPJ
has no objection to Rule 23(g)(1), which merely codifies the
courts' current authority to appoint class counsel at the time of
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class certification and class counsel's existing obligation to
fairly and adequately represent the interests of the class.

Prof. Charles Silver. 01-CV-048: This relies on a dangerous
fiction. A class has no interest apart from the interests of
individual class members. I do not see the point of pretending
otherwise. If what is meant is that class counsel should pursue
the shared interest in maximizing claim values, than the Note
should say that. The lawyer cannot represent the "best interests
of the class." All that should be done is to make the point that
the usual conflict of interest rules do not apply to class
counsel, who must instead be governed by due process principles
that allow many trade-offs.

Allen Black. 01-CV-064: The discussion starting at the bottom of
page 72 and going over page 73 of the Note concerning the
relationship between class counsel and absent class members is
very important, and should be kept in the Note as the revision
process goes forward.

Keith Johnson. Chief Legal Counsel. St. of Wis. Invest. Bd.. 01-
CV-066: Establishing an explicit standard that class counsel
must fairly and adequately represent the class is a positive
step. SWIB strongly supports this provision, which will
underscore the fiduciary obligations that class counsel owe to
the class.

David Williams. 01-CV-079: The proposed rule sets an improperly
low floor as to the obligation of class counsel. It echoes the
standard for judging whether a class action settlement is within
the bounds of reasonableness. Shouldn't representation of a
class be better than merely "fair and adequate"?
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Rule 23(g)(2)(A)

Conference: The question of timing seems key, but there is
really no problem. You can have class counsel before class
certification. You can also have the court appoint, or the court
designate, lead counsel during that pre-certification period.
The key point is that there must be somebody recognized as
authorized to do the job that needs to be done before
certification. The court should appoint lead or liaison counsel
as soon as possible, but usually that can be resolved by
agreement of the attorneys and the court need not tarry long over
the question. Perhaps it would be best to recognize a position
of "interim class counsel."

Conference: The rule should include the statement on page 74 of
the Note that counsel appointed as lead counsel before class
certification has preliminary authority to act for the class,
even if not to bind the class.

Jocelyn Larkin (the Impact Fund). S.F. Ha. (pp. 139-56) & 01-CV-
012: Under the proposed rule, the lawyer who files the case
cannot act on behalf of the class without an order from the
court. This will invite defendants to communicate improperly
with class members because they are not represented by counsel,
and will cause a three to six-month delay before counsel can
start doing class certification discovery.

John Beisner. D.C. Hq. (pp. 7-21) & 01-CV-027: If this amendment
is adopted, the rule needs to be clearer on the timing question,
with more precise guidance about when counsel appointments should
be made. Either the appointment should occur near the outset of
the litigation or it should occur at the time the class is
certified. The appointment should not be made in the middle of
the class certification process.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-
043: The Note says that ordinarily the court "should" allow a
reasonable time for applications. This is odd. Since the rule
is entirely discretionary, it is peculiar for the Note to adopt a
tone of command. Then the Note says this normal attitude should
not prevail when there is already a settlement at the time the
case is settled. If competition is the goal, this seems
backward. If there is ever a case where it makes sense to allow
competing counsel to try to show that they can get better
results, the one in which the lawyers who filed the case have
already made a deal with the defendants seems to be the
prototype. The suggestion that auctions may be advisable is too
open-ended and premature. Auctions make sense only in a
relatively few cases; usually the lawyers don't know enough to
bid intelligently. Moreover, the Committee should give weight to
the Third Circuit Task Force report on the advisability of
auctions.
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David Romine. D.C. Hg. (pp. 242-62) & 01-CV-49: Appointment of
class counsel should be done much earlier than the time of class
certification because you need class counsel to represent the
class at the time they're getting the discovery to put together
the class certification motion. In the MDL setting, this has
worked under various titles -- lead counsel, class counsel,
liaison counsel -- and everybody knows what's going on.
Something like that is necessary so that person or firm can
coordinate the discovery that's needed for certification. Once
that is done, moreover, there should not be a two-step approach
in which the question of appointment of class counsel is reopened
later. The initial appointment should be final.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer
Advocates). D.C. Hg. (pp. 262-76): There is a danger in moving
toward formalizing the way in which the selection of class
counsel is done at an early point. Usually as things are done
now the lead attorney is called putative class counsel or lead
counsel, and the case simply moves forward.

Walter Andrews. D.C. Hg. (pp. 276-93) & 01-CV-036: The provision
on appointment of counsel is a good idea, but the appointment
should be done only at the time of class certification. To
appoint class counsel at the outset of the litigation or during
the limited certification discovery period would unnecessarily
impose on defendants the burden of dealing with and responding to
shifting certification theories and discovery requests. This is
consistent with good case management practices. There should be
no problem with defendants saying that discovery is limited to
the named plaintiff until the case is certified unless counsel
are designated "class counsel." Usually courts are pretty open
about formal recognition of the plaintiffs' lawyer during the
pre-certification situation.

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-
034.01-CV-046.01-CV-047: It is important to recognize the need
to designate a lawyer to act on behalf of the class before
certification is decided. Class certification is a critical part
of the process, and it more often than not makes sense to appoint
counsel to manage the issues on behalf of the proposed class as
lead counsel or "conditional class counsel." It should be made
clear that the rule does not mean that class counsel is to be
selected only after certification of the class. In most cases,
appointment for some purposes needs to be made so that discovery
and other precertification issues can be managed. A two-step
process for appointment may be the best approach, and the Note
should more clearly reflect this administrative need.

Prof. Charles Silver, 01-CV-048: "I strongly dissent from this
proposal to 'allow a reasonable period after the commencement of
the action for attorneys seeking appointment as class counsel to
apply.' Anything this proposal might accomplish could be handled
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better by encouraging attorneys to refer class actions to better
lawyers or to bring better lawyers into these cases."

Allen Black. 01-CV-064: As a practical matter, class or lead
counsel must be appointed well before class certification in
order to coordinate strategy, discovery, briefing, and argument
of the class certification motion. That can be the most
important aspect of the litigation from the perspective of the
class. One way to make this clear is to add the following to
Rule 23(g)(2)(A): "As soon as practicable after the commencement
of an action pleaded as a class action, the court shall appoint
class counsel to manage the litigation on behalf of the putative
class." If that were done, the Note should explain that "as soon
as practicable" is intended to allow sufficient time (a) to see
what other similar or overlapping actions may be filed, and for
action by the JPML if appropriate, and (b) to allow attorneys
seeking appointment as class counsel to apply. Another way to
deal with the problem would be to say in Rule 23(g)(2)(A) that
the court should deal with the appointment of class counsel at an
early conference under Rule 16. I do not like the example given
at p. 76 of the Note about when the court should not defer
appointment of class counsel for time for competing applicants.
In my view, the circumstances described -- where one plaintiff's
lawyer has negotiated a settlement so quickly as to have
something in place prior to the counsel appointment process -- is
inherently suspicious as a possibly sweetheart deal. In that
sort of situation, the court should want to get the views of
competing counsel before acting.

Thomas Moreland, A.B.C.N.Y. Federal Courts Committee. 01-CV-071:
Many of the factors enumerated in the proposed rule already are
factors which the courts must consider in deciding motions for
class certification. But the proposed rule contemplates that
courts must evaluate some of these issues prior to the motion for
class certification. For example, the requirement that the court
entertain applications to be class counsel within "a reasonable
period after the commencement of the action" certainly would
mandate selection of class counsel prior to the filing of a
motion for class certification. Accordingly, the court would be
forced to determine who appropriate class counsel is before any
discovery on certification. Such a procedure would deny the
court a full record and could foreclose an argument by defense
counsel that class certification should be denied due to the
inadequacy of class counsel.

ABA Sections of Antitrust Law and of Litigation. 01-CV-069: The
proposed rule is inappropriately silent on the timing of the
appointment procedure. The Note compounds the problem,
implying that the appointment should occur at certification.
Counsel competing to be class counsel cannot be expected to
cooperate in the class certification proceedings. The language
in the Note about interim designation of lead counsel seems
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destined to add another layer of delay in an already complex
process. Modification of this provision, perhaps as part of an
expansion of Rule 23(c)(1) to require a pre-certification
scheduling order, is necessary to clarify that if an appointment
procedure is deemed appropriate, then it should occur first and
quickly so that plaintiff counsel is appointed to handle the
case. In the civil rights arena particularly, class action
practitioners on the plaintiff side express well-founded concerns
about the inevitable delay that will result from the application
procedure, even when there are no competing applications. These
practitioners correctly point out that in all but the largest
civil rights cases, the issue typically is too few lawyers
seeking to become class counsel, not too many of them. There is
also a significant chance that satellite litigation over counsel
appointment will exacerbate the delay and divert resources that
would benefit the class more if instead devoted to prosecuting
the case. The proposed Note indicating that the appointment of
counsel would ordinarily be subject to an appeal under Rule 23(f)
heightens these practitioners' concerns. We suggest that the
rule give the district court discretion to dispense with the
application procedure altogether in appropriate cases. As the
Note is now written, it appears to limit the occasions on which a
district court should forgo the application process to cases in
which a proposed settlement has been negotiated prior to the
filing of the action. We believe that an application procedure
is unnecessary in cases in which it is unlikely that there would
be competing applicants to serve as putative class counsel, such
as civil rights cases seeking primarily injunctive and
declaratory relief. The urgency of the relief sought should also
be a factor in determining whether to dispense with the
application process to avoid delaying the progress of the action.

David Piell, 01-CV-094: There are severe timing problems. The
Note says that usually the court should defer selecting class
counsel until there is time to apply, but adds that this need not
be done if the parties have already reached a settlement. That
is the worst time to protect against competition. "Defendants
never settle for a reasonable amount prior to filing of the
action, let alone certification of a class." Moreover, accepting
applications for the class counsel position during the pendency
of the class certification motion would be a waste of the court's
time since we don't know then whether the class will be
certified. Potential applicants then have no idea of the class's
size and other requirements, and they will accordingly be prone
to place bids high enough to prevent them from losing money in
all but the rarest of cases.
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Rule 23 (g) (2) (B)

Conference: There is nothing wrong with the specified criteria,
and they do provide guidance. But the list might be too
confining. For example, it might also include absence of
conflicts, the existence of side agreements, the relationships
counsel have with class members and possible conflicts that could
result from those. For instance, the problem of "play to pay"
may be important when potential lead plaintiffs hold political
office. Because no list can do it all, it probably would be
better to make a more general statement in the rule saying that
the court should ensure that class counsel can fairly and
adequately represent the class.

Conference: I'm opposed to specificity. This is like the
Sentencing Guidelines. The class is like a ward of the court,
and the rule should not confine judges.

Conference: The attempt to identify specific factors may unduly
emphasize those factors. There should be room for the law to
grow. The factors that are important depend partly on the type
of case that is involved. Focusing on fee arrangements and
experience are more important in some areas than others. "Client
empowerment" is also important.

Conference: The draft has advantages. Not all judges have lots
of class-action experience, and an essentially standardless rule
would not provide assistance or guidance to them. Perhaps it
would be better to add more factors, such as the "expertise" of
the applicant, the absence of conflicts, and fee arrangements.

Conference: An appellate court judge asked whether the draft
rule is written to be enforced by appellate courts. The
authorization to consider whatever other topics seem important
provides authority that would be hard to police on appeal. The
more specific the rule, the more it might be invoked on appeal.
It is not clear if the relationship between appointment and class
certification would support an appeal of the appointment issue
alone, and it does not seem likely that the courts of appeals
will be eager to review orders appointing class counsel.

Conference: Regarding the choice between the Rule and the Note
for given topics, it is troubling that sometimes courts don't
fully explain their selection of class counsel. Perhaps the Rule
should require findings, and the Note should mention the types of
topics that might be addressed in findings.

Conference: The last sentence on p. 80 says that the district
court should ensure that there is an adequate record of the basis
for the selection of class counsel. That should be moved into
the rule.
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Conference: If there is concern about putting a wedge between

client and counsel, is that different from the determination

under Rule 23(a)(4) that a given proposed class representative is

not satisfactory because counsel has drawbacks? Won't that also

drive a wedge between counsel and client? Is the amendment meant

to divide the inquiry, so that (a)(4) looks at the client and (g)

the attorney? Then does this magnify the risk of this sort of

wedge?

Conference: Regarding consortiums of counsel, the question looks

to the same issue whether the objective is to select "adequate"

counsel or "the best" attorneys. If some lawyer is selected, why

should that lawyer be forbidden to farm out work in a responsible

way? It is impracticable to rule out the possibility of

consortium activity. Requiring that each lawyer be individually

appointed creates risks. Even ruling a consortium out may simply

push the arrangement under ground, as the lawyers "make deals"

anyway.

Conference: Often there will be chaos on the plaintiffs' side

unless there is a consortium. The plaintiffs' bar has become

much more sophisticated at working out these issues, and so have

judges. There never is a real problem of involving too many

lawyers, because the judge can control it later by rationing

attorney fees. The newcomer or "little guy" therefore gets a

chance.

Conference: In the real world, the consortium issue never

presents a problem. There is plenty in the Manual for Complex

Litigation to provide direction for the court on these matters.

Conference: Side agreements are an important factor, but it

should not be in the rule as a mandatory criterion. Caselaw will

adequately cover these issues.

Conference: There is a need to encourage lawyers who have

clients to take them to lawyers who are best able to represent

them. It is important to ensure therefore that the class is

represented by good lawyers, who can bear the risk of investing

heavily in developing a case that may fizzle out.

Conference: This attorney's experience from the defense side

with over 200 class actions in the last two years alone has

failed to show even one in which a client sought out class-action

counsel. There are two worlds of class actions. One involves

claims with real clients who actually oversee the litigation.

But matters are different in the other world, from which these

200 cases were drawn. These cases are developed by lawyers,

sometimes working in teams. They may even have a syndicate

agreement. He has seen one that designated two lawyer members of

the group as responsible for hiring clients. Part of the problem

in this world is that there is no real client.



Rule 23(g) & (h) comments 23

Conference: The requirement of making findings and conclusions
should apply both in Rule 23(g) and Rule 23(h) (which does have
such a requirement).

Barry Himmelstein. S.F. Hg. (pp.15-30) & 01-CV-008: In assessing
the resources that proposed class counsel will commit to the
action, it is important to appreciate that the economics are
vastly different for plaintiff and defense lawyers. Often
defendants are represented by several law firms that have
hundreds of lawyers each, billing monthly and being paid
regularly. Our firm, at 64 lawyers, is one of the largest
plaintiffs' class action firms in the nation, but as a defense
firm it would be considered small. The court should be on the
alert to whether the firm seeking appointment has committed too
much to the suit. "A firm that must commit too much of its
resources to a single case in order to staff it properly cannot
afford not to settle it -- a fact not lost on defense counsel."
Counsel should therefore be free to associate other counsel.
Flexibility is important, and even if a single firm is appointed
after competition for the position the court should not
necessarily look askance at cooperation among those who formerly
competed for the position. The Note is not insensitive to these
concerns, but could stand to be amplified on these points.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect
of ATLA. presenting its position): The selection of the attorney
for the class should not be influenced by the fee-related matters
alluded to in proposed 23(b)(2)(B) and (C). The critical thing
is that parties are represented by lawyers whom they know and
trust.

James Finberg, S.F. Hg. (pp. 104-05): In employment
discrimination cases, the amount of pre-filing work that is
involved means that lawyers will insist on more security that
they will indeed have a role in the case than in securities
litigation. For example, in the Home Depot gender discrimination
case on which he worked, his firm sent legal assistants to
hundreds of stores to take counts of what gender workers were and
what positions they held. They also interviewed hundreds of
witnesses before filing the case. Throwing that type of case
open to auction might discourage people from putting that type of
investment up front. That is particularly significant because
there are fewer qualified firms for that sort of case than in the
securities area, so there is simply less of a market.

James Sturdevant. S.F. Hg. (pp. 120-29): The appointment
criteria could deter the filing of statewide or nationwide
consumer class actions by small firms, particularly those without
"overwhelming resources to handle cases." The problem is that at
some stage the judge will inquire into the resources and,
possibly, invite some sort of bidding process. Then a relative
handful of firms in the country will bid, and they will get the
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cases. Small firms, individual practitioners, and public
interest organizations will not have the same incentive to spend
the time needed to develop these cases. Judges now inquire into
the things listed in proposed (g), and the process already works
well without an amendment. The problem comes from the mandatory
requirement for the court to consider the resources the attorneys
will commit to the case. This requirement can cause serious
difficulties in certain types of cases. The current treatment
under Rule 23(a)(4) is sufficient. Using the word "must" in
proposed (g)(2)(B) creates something different that can cause a
problem.

Jocelyn Larkin (the Impact Fund). S.F. Hg. (pp. 139-56) & 0l-Cv-
012: Based on her experience at the Impact Fund talking to civil
rights lawyers from across the country, adequate resources is the
number one problem faced by civil rights practitioners. The Fund
makes grants that average about $10,000 to support this
litigation, but that does not remove the concern. There is no
other organization that does the same sort of thing as the Fund.
Often those who apply for grants are trying to scrape together
$100,000 needed to cover deposition costs and experts. Mr.
Sturdevant covered points that concern her. From her standpoint,
the current system, keyed to (a)(4), works fine. The proposed
rule invites competition and creates the risk that somebody new
will step up and claim the fruits of years and years of labor.
Even more important, it will threaten to disrupt attorney-client
relationships that have developed over years. The trust between
clients and lawyers is critical in these cases, for civil rights
plaintiffs will not sue unless they really trust their lawyers.
In one recent gender discrimination case, for example, a group of
class representatives came to the Fund because the lawyers had
negotiated what they thought was a bad settlement. The Fund
agreed and was able to substitute in as class counsel. The class
representatives there had a very strong interest in what was
going on in the litigation and let the Fund know when the lawyers
were not doing a good job.

Bill Lann Lee, D.C. Hg. (pp. 21-40) & 01-CV-024: Rather than
requiring notice of class certification in (b)(2) class actions,
the Committee should reflect on the possibility that the interest
in better informing the class may be advanced through proposed
Rule 23(g). The rule authorizes a court to "consider any other
matter pertinent to counsel's ability to fairly and adequately
represent the interests of the class." This might be a place to
include in the Note discussion of the issue of communications
with the class, but stressing the need in some cases to ensure
possible participation in the case by class members.

Judith Resnik. D.C. Hg. (pp. 58-75) & 01-CV-044: Not all class
actions require displacement of litigant choice. The way the
rule is currently drafted, it totally ignores that there may be
an identifiable plaintiff who has walked into the court with a
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lawyer, and that no other lawyer is interested in getting near
the case. So there should be a presumption in favor of the
attorney-client relationship at least in cases of that sort.
Perhaps a paradigm of that sort of thing occurs when a public
interest organization represents a class concerned about certain
matters of common interest. In that sort of case, scrutiny under
the current approach using Rule 23(a)(4) should suffice. More
generally, litigants should be involved in the selection of the
lawyer. The "empowered client" model of the PSLRA may not be a
useful transplant in many cases, but thinking about clients is
more than appropriate. The rule should require inquiry into what
class members want in the way of a lawyer. And the question of
fees should be built into the selection process.

Norman Chachkin (NAACP). D.C. Hq. (pp. 84-104) & 01-CV-051:
There should be deference to the choice of class counsel made by
the class representatives, and also to the work done by counsel
in preparing for class certification. But the rule doesn't give
any weight to the established relationship between counsel who
file the suit and the representative plaintiffs. The Note even
says that counsel can't act on behalf of the class until being
appointed. This will lead defense counsel to say that discovery
must be limited to the circumstances of the named representatives
rather than the other class members. Defense counsel might also
try to prompt other lawyers to come in and seek to represent the
class. "Nor is there anything in the proposed rule that would
prevent a district court from selecting counsel other than the
filing counsel because of perceived superior trial or settlement
experience in complex litigation."

Thomas Allman, D.C. Hg. (pp. 104-115) & 01-CV-026: The proposed
rule seems flexible enough to allow for further development of
principles to guide appointment. I suggest that one of the
criteria for the selection process would be creativity in
coordination with overlapping or competing state-court class
actions.

Brian Wolfman (Public Citizen). D.C. Ha. (pp. 116-32) & 0O-CV-
043: This rule adds something by strongly suggesting that the
courts should be more active than they are at present in
encouraging bidding for the position of class counsel, either by
adoption of a formal bidding process or by encouraging lawyers to
file motions seeking appointment even though they did not file
the case originally. But the provision is too vague. It does
not say whether courts should conduct an auction, or whether the
competing lawyers must have class members of clients to qualify.
It also does not say what happens to lawyers who filed the case
if they are not appointed to represent the class. Unless that
point is addressed, it appears that the court may simply "dump"
the lawyers who originally filed the case even though their work
might have gotten the case going in important ways. Accordingly,
the rule should provide that the initiating lawyer should be paid
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a fee if the case settles or succeeds after judgment. The Notesays that the court may consider side agreements regarding fees,but that is not required. We believe that knowledge of suchagreements is critical to an understanding of whether the class
will be adequately represented. The cases are split on whethersuch side agreements must be disclosed in all cases. Although
there may be reason to keep such agreements confidential early inthe case, at some point (and certainly at the time of
settlement), that information must be made public.

Leslie Brueckner (TLPJ). D.C. Hg. (pp. 148-61) & 01-CV-020: TLPJobjects to the appointment procedure because it would interfere
with attorney-client relations and could result in increasing
monopolization of the class action bar and less innovative
litigation by smaller practitioners. The rule appears to
authorize a court to appoint as class counsel any lawyer itchooses, without regard to whether the lawyer represents anyindividual clients. There is simply no justification forauctioning off the role of class counsel to another set of
attorneys who had nothing to do with putting the case together
and had no prior relationship with the clients who decided tobring the litigation in the first place. The mere risk that anauction might occur may be sufficient to deter small
practitioners from taking these cases. Part of her job as a TLPJstaff attorney is to recruit lawyers from across the country totake cases, and she has experience with how they approach the
issue of cost when deciding whether to take cases. The emphasison counsel's experience in handling class actions and the
resources committed to the case would work against small or
relatively new practitioners. Even the prospect of litigating
the class counsel appointment issue would deter prospective
counsel. If small practitioners are pushed out of the classaction field, fewer innovative actions will be brought. Existing
law adequately ensures that the class is properly represented.

David Romine. D.C. Hg. (pp. 242-62) & 01-CV-49: We typically
have an attorney-client relationship with the plaintiff when wefile a case, and it's troubling to me that some other law firmthat does not have a relationship with this person could comealong and take that away.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer
Advocates). D.C. Ha. (pp. 262-76): It is little solace to
attorneys contemplating taking innovative consumer litigation toknow that one factor -- and the second one, at that -- is thework the individual put into investigating the claim in this
case.

Prof. Charles Silver. 01-CV-048: "There should be no
investigation into the 'resources counsel will commit to
representing the class.' Instead, class counsel should have todemonstrate the financial ability to bear a threshold level of
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out-of-pocket expenses, e.g., $250,000. Important evidence of
this would be the fact of having spent at least this much in a
prior litigation."

Patrick Lysaught (Defense Research Inst.) 01-CV-033. 01-CV-
034,01-CV-046.01-CV-047: The potential downside of this rule is
that courts may exclude from consideration as class counsel
attorneys who initiated the proceedings but who do not have the
experience, reputation or clout that a small group of plaintiffs
class action lawyers seem to possess. That could well lead to
domination of class actions by a limited group of lawyers who,
while they may have significant experience in class actions, did
not uncover and initiate the claim. The development work that
precedes the filing of the initial case should be accorded
significant weight in selection of counsel for the class.
Appointment should not become either a bidding or beauty contest
unrelated to the interests of the class. The perception and very
real possibility that class action litigation will be controlled
by a few national firms who swoop in and offer their experience
as class counsel should be avoided. Greater weight should be
accorded to the second factor. The first and third seem to favor
the limited group of prominent plaintiff class action firms. One
approach would be to create a presumption that the attorney who
investigated the underlying facts and initiated the class action
should be class counsel, unless there is a showing that this
lawyer cannot adequately represent the class.

Gregory Joseph. Amer. Coll. of Trial Lawyers Comm. on Federal
Civil Procedure. 01-CV-055: The Committee generally views this
proposal favorably. It is concerned, however, that the
appointment procedure set forth may contemplate receipt by the
judge of ex parte submissions by plaintiffs' counsel that
attempt, subtly or otherwise, to spin the merits of the case. Ex
parte submissions should not address the merits, except to the
extent that is unavoidable. In that event, the court should be
encouraged to view the merits submissions with appropriate
skepticism. We recommend that, as a matter of principle, only
those portions of ex parte submissions that need remain under
seal should remain sealed. In our view, any portions of such
submissions that address the merits ordinarily would not fall in
that category.

Allen Black. 01-CV-064: As presently drafted, the proposed rule
would eliminate from consideration any attorney seeking
appointment as class counsel who had not previously had
appropriate experience. Because the rule as drafted is
mandatory, the court would have no choice but to refuse to
appoint a "first timer" as class counsel. This is bad policy. Alawyer who is an expert in a substantive field might nevertheless
never have handled a class action. If the rule were to focus on
"ability" rather than "experience," this problem would be solved.
In addition, I think that the Note at p. 79 should add something
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like the following: "A small firm may be able to organize a
consortium of cooperating firms in such a way as to staff the
case adequately."

Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-
CV-066: The addition of Rule 23(g)(2)(B) is a positive
development. SWIB applauds the authority of courts to direct
potential counsel to propose terms for attorney fees and costs,
and the reference in the Note to the risk of overstaffing and
ungainly counsel structure, the recognition in the Note that
competing counsel may join forces to avoid competition rather
than to provide needed staffing, the suggestion that the court
may require firms to apply separately for the lead counsel role,
and the authority of the court to include provisions regarding
fees in the order appointing counsel. Because fees are so
important, however, we think that considering them should be
mandatory rather than optional. In addition, we think that
reference to the problem of "pay to play" -- campaign
contributions or other financial conflicts that might affect a
class representative's selection of counsel -- should be given
more specific recognition. The rule and Note do not do enough to
recognize the role that the class representative should play in
selecting the class lawyer. Some class representatives will
engage in a process like any other clients to make a responsible
selection, and courts should refrain from unnecessarily
interfering with a healthy attorney-client relationship lest they
undermine the lead plaintiff's ability to work well with and
effective manage lead counsel. When the class representative has
made a responsible choice of class counsel, the courts should
defer to that choice.

ABA Sections of Antitrust Law and of Litiaation. 01-CV-069:
Plaintiff lawyers are understandably concerned about a rule that
would permit a court to take a case away from them even though
they have invested considerable time and resources to investigate
and develop the case. If too many plaintiff lawyers had too many
cases taken away from them, the private attorney general function
would be seriously undermined. In addition, civil rights
practitioners correctly point out that the factors set forth in
proposed Rule 23(g)(2)(B) do not require consideration of the
existing attorney-client relationship between the filing
plaintiff's lawyer and the putative class representatives. Often
the named plaintiff is willing to serve as a class representative
only because of his or her trust in the lawyer bringing the
action. We urge the Committee to add another factor that must beconsidered -- the existing attorney-client relationship between
the putative class representatives and the lawyer who filed the
action. On the flip side, defense counsel are understandably
concerned that the district judge who delves into the specifics
of a case sufficiently to make an informed decision about the
appointment of class counsel inevitably will be invested in his
or her choice. Some of the references in the Note to ongoing
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monitoring and ex parte and perhaps sealed communications that
could occur between chosen class counsel and the district court
are "truly frightening to defendants and their counsel." We
believe that these references in the Notes must be deleted
because of the unacceptable appearance of partiality such
communications will created. We also suggest that the Note be
modified to include instead a strong admonition about the need toavoid any actions that might create an appearance of partiality.
In many cases, an application procedure will result in healthy
competition among candidates wanting to serve as class counsel.
We agree that fees and costs properly may be considered during
the appointment process in some cases, and recognize that the
proposed amendment provides flexibility for the courts to
consider the compensation issue. But we suggest that the Note
make it clear that the fee structure is only one of the many
factors to consider in naming class counsel, and that the primary
standard is fair and adequate representation of the class.

Nat. Ass'n of Protection & Advocacy Systems. 01-CV-077: In civil
rights actions, it is imperative that class counsel have a close
relationship of trust with both the representative plaintiffs andthe protected class affected by the lawsuit. Only with counsel
familiar with the needs of the protected class can we ensure the
drafting of fair and adequate settlements detailing appropriate
injunctive relief necessary to remedy civil rights violations.
But the application procedure could mean that the individuals whoretained counsel to file a class action would find themselves
represented by someone entirely different. Counsel competition
will deter the small practitioner who, although extremely
knowledgeable in the substantive area of the law, may lack the
class action experience or resources to qualify under the factors
enumerated in the proposed rule. The prospect of litigating theclass counsel issue will pose yet another financial barrier thatmay deter smaller firms from pursuing civil rights class actions.
Under existing law, the court is adequately equipped to
scrutinize class counsel. Creating the proposed selection
procedure invites abuse.

National Treasury Employees Union. 01-CV-078: Two additional
factors should also be considered. The first is counsel's
relationship to the class. The second is counsel's familiarity
with the particular subject matter of the litigation. For
example, union attorneys should be given special consideration
for representing their members in class actions because they havea strong incentive for securing a good result for the class giventheir on-going relationship with the class members.

Mehri & Skalet. 01-CV-083: The proposed rule's criteria for
selection of class counsel are appropriate codifications of the
implicit authority courts have used to protect the interests ofthe class.
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Beverly Moore, 01-CV-084: The most troublesome situation is
where some small, young, but innovative firm has spent much time
and money developing a new case, only to find itself ousted by a
larger and wealthier firm with a longer track record. The number
of times a firm has previously been lead or co-lead counsel will
give it an experience leg up in the next lead counsel battle.
This will foster an existing trend toward concentration of firms
doing this work that could become a permanent feature of class
action practice if "lead counsel" becomes a normal thing.

Lawyers' Committee for Civil Rights Under Law (and 16 other
groups), 01-CV-091: It is not proper that the choice of counsel
can be made without respect to the choice or desires of the
representative parties who have taken on the burdens of class
litigation, and have sought out and engaged counsel based on the
objectives they seek in the litigation and the type of
representation and services they expect for the class.
Substituting a focus on financial arrangements is not proper.

David Piell. 01-CV-094: There are many unanswered questions.
For instance, what role do defense counsel have in advising the
court on an applicant's qualifications to be class counsel? What
power does a court have to investigate the qualifications of
counsel beyond the representations made to it by each applicant?
These questions need to be answered before any rule is
promulgated. Regarding the factor that looks to counsel's
commitment of resources, how can that take account of the
possibility that the court will redefine the class during the
litigation? And how is counsel to address this question?
Perhaps counsel should indicate the percentage of office
resources that will be committed, or the number of attorney hours
per month. Whatever the answer, this criterion has the effect of
freezing out firms not already wealthy from class action
practice. The Note says that the court can order a consortium of
attorneys to file separate applications. This discriminates
against small firms who pool resources to handle these cases.
The Committee should consider "the scenario where the consortium
of attorneys attempts to circumvent a court order prohibiting
consortium bids by forming a firm that only handles this case."
On the factor looking to work developing this case, how much
weight should the court give to this in selecting counsel? "The
Committee needs to recognize the reality that attorneys are
usually the ones deciding to pursue claims as a class. Clients
do not walk into the attorney's office and say 'I want to file a
class action, so that I'll have no control over the litigation,
and so that your goal will not be maximizing my recovery but the
class's."'
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Rule 23 (g) (2) (C)

Conference: It is important not to separate the appointment of
class counsel from the fee arrangements, especially in (b)(3)
common-fund cases. In most cases for damages, the total recovery
is essentially split somehow between class and counsel. Fee
terms are therefore central, and should be considered and
discussed in every case.

Conference: There is a lot of controversy about whether fees
should be made a part of the selection process or otherwise
considered ex ante. The Third Circuit Task Force Draft Report
recognizes some of these tensions. There is room for continuing
development; it is too early to bind judges by a rule. Often the
judge will confront problems in trying to compare fee
arrangements at the outset. But in some cases this activity is
important to selecting class counsel. This can be discussed in
the Note without putting it into the rule as a mandatory
selection criterion.

Conference: Fees should turn on results, not an auction. In an
auction, many foolish bids will be made. Lawyers need to make an
in camera presentation to the judge in a bidding process. That
can be unfair to the defendant.

Conference: The selection should not go to the law bidder, and
beauty contests can favor those who can't or don't carry out
their impressive representations. There's always somebody who
will promise to do good work for less. Judges can too easily
read the permissive "may" in a rule as "must."

Conference: As a federal judge, I have "less confidence in the
omniscience of federal judges." Making bidding the cornerstone
or critical is a mistake. This rule is supposed to be universal,
and to apply to class actions that are quite dissimilar to each
other. Indeed, many of the considerations expressed in the Note
apply equally to securities fraud actions governed by the PSLRA.
The Note should make it clear that the same factors weigh in
approving the lead plaintiff's choice of counsel under that Act.
We should avoid the particulars in the text of the Federal Rules;
they belong better in the Note. Those are helpful to both judges
and lawyers.

Conference: I suggest that (C) be made mandatory. In ordinary
practice, that is essentially what's done with individual
representation. The lawyer doesn't tell the client that the fee
will be worked out later. Why not do the same in class actions?

Conference: Class counsel have an interest in appointment on
terms that set fees in advance. On the defense side, there are
beauty contests as well. Why not recognize that clients can and
do compare lawyers, and often rely heavily on fee terms once
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those deemed not good enough are screened out?

Conference: There will be collusion among plaintiff attorneys to
avoid beauty contests. Any up-front fee negotiation must
contemplate the possibility of back-end revision depending on how
events play out.

Conference: Regarding the Note material on monitoring of counsel
by the court (pp. 79-80), the Rule and Note are just fine.
Periodic reports to the court are possible, but the utility of
this activity may vary widely from case to case. Being more
specific here would be futile.

Conference: I would distinguish monitoring fees and monitoring
lawyering activity. Clearly the PSLRA contemplates monitoring
but that is usually to be done by the empowered lead plaintiff.

Conference: Why is the court monitoring only plaintiff's
lawyers? Who is monitoring defendant's lawyers? That often
drives what plaintiff counsel must do. A sufficient measure of
judicial oversight should result from the monitoring that is
implicit in Rule 16 supervision of the case, and that applies to
all the players.

Conference: Fee setting after the fact is very difficult; it
takes a lot of time. We should regulate it in advance to reduce
the amount of time required later. We do not want an impression
of lawyers fixing fees. For better or worse, "judges are not
identified with money." We need the insulation of a rule that
gives more guidance: (1) Class action appointment should be in
one rule. (2) This rule should cover class-action counsel, and
also common-benefit attorneys, lead counsel, and any attorney who
confers benefits on the class. (3) Some information about fees
should be included in the appointment process to make the after-
the-fact chore easier. The judge could require counsel to use
computer data-basing whenever fees will be calculated using a
lodestar. (4) A schedule for expenses could be set, perhaps by
the A.O. as a general matter, regulating such things as fees for
copying, hotel charges, and the like. (5) The text of the rule
should take account of client concerns; the judge should be
described as a fiduciary for the class.

Barry Himmelstein, S.F. Hg. (pp. 15-30) & 01-CV-008: The
qualitative aspect of selecting class counsel is really more
important than the percentage fee that's awarded. With different
lawyers you can end up with a wildly different result; one will
get a $100 million settlement, and the other a $25 million
settlement. Once a percentage is set at the beginning, however,
the court should simply award it at the end, and if the
plaintiffs' lawyers get a lot of money that is fine.

Joseph Grundfest. S.F. Hg. (pp. 30-45) & 01-CV-009: Recent
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experiences in which lead plaintiffs negotiate rates, or in which
judges have used auctions, show that the rate that actually
obtains is well below the "normal" 30% figure that we hear about.
At the end of the case, the courts have an incentive to clear
their dockets and not to inquire too deeply into a matter to
which no objection has been raised. The best thing would be to
have competition at the outset and determine a percentage fee at
that point. The court would retain authority to alter the fee at
the end, but that authority should not be used very often. The
"benchmark" is outdated, and "it's very important to break the
back of the benchmark." Maybe, after we have more experience, we
will come to a new benchmark. Even if the case "hits gold
instead of bedrock," the strong presumption should be against
changing the fee later.

James Sturdevant, S.F. Hg. (pp. 120-29): If in a consumer case,
the firm that filed the case responds to a request from the court
to forecast or estimate fees by saying that it cannot confidently
do so, that might prompt a bidding situation. That would be
undesirable and a deterrent to firms to take cases in the first
instance.

Judith Resnik. D.C. Hq. (pp. 58-75) & 01-CV-044: If the court is
to function as a surrogate client, it is odd that consideration
of fee arrangements at the appointment stage is not mandatory.
At least, arrangements could be considered for recording of the
costs and hours from the outset that would facilitate the task of
later reviewing them, should that become necessary. The A.0.
could develop schedules of appropriate charges for various kinds
of expenses that could be implemented from the outset. Perhaps
the schedules that apply to judges when they travel would be a
good starting point. The same sort of thing could be done for
photocopy costs and the like. In addition, the rule should take
on assessing litigants for ongoing costs and the question of when
lawyers are paid, and the assumption that the lawyers are paid in
full, possibly before the class collects most of what it is to
receive, should be examined.

Prof. Charles Silver. 01-CV-048: "The proposal to set fees early
is excellent. I have argued for this in published works and have
convinced five Texas state court judges to do this." The object
when setting fees should be to mimic the market. Rather than
simply having judges "direct counsel to propose terms," the Note
should give concrete guidance as to the evidence needed to show
that requested terms are reasonable. This should include
empirical studies of fees paid in similar cases pursuant to fee
agreements."



-------- - --------
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Rule 23(h) -- in general

Conference: This is a valuable tool. In a sense, the rule is a
vehicle for the Note. It recognizes that there may be fee awards
to lawyers other than class counsel, including an unsuccessful
rival for appointment as class counsel or an objector to a
settlement or attorney fee motion. This simple rule will allow
the Note material to become part of the federal jurisprudence.
All judges will have the Note, and it will promote uniformity.
At the same time, some of the Notes are too long, and there is a
risk in citing cases.

Conference: The draft is a "great step forward." It is
important to have a rule. For new practitioners, and even for
established practitioners, the rules should reflect where we are
now in practice, and provide a foundation for the next few years
of growth.

Conference: It is appropriate to address fee awards in the rule
because the fee decision is the most important decision the judge
makes in most class actions. Federal courts in general are
moving toward appropriate resolutions, but state courts are not.
The federal rules can help state courts, and slow the present
rush of counsel to file in state courts "for clear sailing on
fees."

Conference: I have "no objection to having a rule like this in
general." Indeed, I was surprised to discover that Rule 23 does
not already include such provisions. Courts generally know what
to do, but codification is o.k. The abuses that have been seen,
particularly in state courts, are being addressed. But the rule
should not include language that will interfere with victims'
access to the courts. Free access to court remedies "is one of

the things that make our country great." This rule has aspects
in the Note that don't adequately acknowledge the risks
associated with taking cases like these. The comment in the Note
on page 88 that the risks borne by class counsel are "often
considered" is not strong enough. They should always be
relevant. Why does the rule say that the court "may" award a
reasonable fee? It should say that the court "must" do so. The

language about a "windfall" for counsel is unjustified. The
client can have a windfall if the lawyer is underpaid. Certainly
anything less than 15% is a windfall to the client.

Conference: Rule 23(h) serves a real need. The defendant does
not care what the class lawyer gets. It wants a package that
achieves maximum res judicata, and is focused on the overall cost
of that package. The judge should focus on what the package is
worth to the class and to society. Maybe some claims present
high risk, but that's because the lawyers make up claims out of
whole cloth. Even then, the risk of complete loss is minimized
by lawyers who file 20 or 30 actions. In this context, it is
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proper to say that the court "may," not "must," award a

reasonable fee.

Conference: These comments show how difficult the Committee's

task really is. There is no one size that fits all class

actions, and each of the foregoing perspectives is legitimate to

some extent, and in regard to some class actions. The current

draft "is unexceptionable." It does a necessary job in a

straightforward form. The references in the Note to equity are

troubling, however; the length of the chancellor's foot should

not make a difference. The reality is that it is "just not

possible" for the judge to determine the adequacy of a fee

request in retrospect; that is one of the things that has driven

the exploration of auction methods. Rule 23(h) is well-crafted,

although the Note might be shortened a bit. One difficulty is

the suggestion at pp. 83-84 of the Note that an award may be made

for benefits conferred on the class by an unsuccessful rival for

appointment as class counsel. The unsuccessful applicant

knowingly ran a risk, and it is rare for an unsuccessful

applicant to contribute to a successful result. Finally, it is a

fiction to think that the one-third percentage fee is the norm.

That share is drawn from ancient origins in representation of

individual plaintiffs in personal-injury litigation. There is no

reason to suppose that it should apply in the quite different

setting of contemporary class actions.

Conference: It is difficult to know what percentage is

appropriate, and particularly when there is important equitable

relief. A lodestar analysis may not suffice, however, when there

is significant risk, for that should be compensated. But the

lodestar should not be used if it encourages elaborate structural

relief that is in fact worth little to the class.

Conference: The Supreme Court has ruled that on occasion the

attorney fee can exceed the dollar amount recovered; "you cannot

commodity value." There is a social utility to enforcing the

law.

Conference: The RAND study found cases in which injunctive

relief was assigned a dollar value after a presentation. In one

case, fees were based in large part on the value of the

injunction obtained in the case.

Conference: In injunction cases, the defendant does not provide

adversariness on attorney fees. The incentives are the same as

in damages actions; the defendant trades off agreement on fees

for a less effective and less costly injunction. Also, the

market referent here is misleading. There is actually no market;

it was created by litigation. The basic question is to get a

proper assessment of the real risks confronted by the attorney.

Conference: The argument that the judge has a "fiduciary" duty
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to the class is troubling. The judge who manages a class action

is not a fiduciary, but a judge. The proposed Note does not

suggest such a duty of the judge, and it should not. The judge's

duty is to be a judge -- to try to assure that counsel fulfills

the fiduciary role. Fees create a conflict between counsel and

the class, and the judge has a judicial responsibility, not 
a

fiduciary responsibility, to determine a reasonable fee.

Conference: "Fiduciary" is not the right term. But the judge

does have an obligation to see that the fee is fair.

Barry Himmelstein. S.F. Hg. (pp. 15-30) & 01-CV-008: The Note

(see p. 89) should not say that, if the judge concludes in

hindsight that this was a very strong case, therefore there 
was a

low risk of failure and the attorneys should not be paid well 
for

their effort and risk. If the fee is measured by the lodestar

method, there should nonetheless be the possibility of

enhancement, although in that sort of case a percentage approach

could be employed without concern about enhancement. Lawyers who

take big risks, as our firm does, should be rewarded. "If the

partners in my firm aren't making more than the partners in 
a big

defense firm, something is wrong because they are not taking

these chances." Multipliers serve to compensate for delays in

payment, as well as risks of nonpayment. They are needed.

Mary Alexander, S.F. Hq. (pp. 55-73) & 01-CV-016 (president-elect

of ATLA. presenting its position): We support the judicial

review of attorney fees as a means of assuring that each class

members receives value for the work performed. Hardly anyone can

object to the concept that fees should be reasonable, or the

court's inherent authority over fees.

John Beisner. D.C. Hg. (pp. 7-21) & 01-CV-027: The amendment

appears to confirm current best practices. As presently drafted,

however, it could effect some unintended changes. The Note

stresses that the rule does not undertake to create any new

grounds for an award of attorney fees, but it should be more

emphatic on this point. The Note should stress that it is not

intended to effect any change in attorney fee availability or

amounts, perhaps by referencing recent decisions against awards.

Victor Schwartz, D.C. Hq. (pp. 76-63 & 0l-CV-031: I favor the

proposal to ensure that there's more scrutiny of attorney fees.

There have been too many situations in which the class members

got little or nothing and the attorneys got a great deal. There

is little doubt, however, that the adopting of this rule will

provide further incentives for some plaintiffs' lawyers with

interstate class actions to do everything possible to keep their

cases in state courts. They will want to avoid this rule.

Norman Chachkin (NAACP), D.C. Hq. (pp. 84-104) & 0l-CV-051: There

is no good reason for a rule such as this in civil rights and
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employment discrimination cases, for in those cases the fee is

awarded under a fee-shifting statute pursuant to the lodestar

approach. But the adoption of a rule suggests that there should

be a change in practice, and there is no reason for one.

Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-

043: Although proposed Rule 23(h) largely codifies current

practice, we believe that it will benefit class members,

particularly if modified as we suggest. At the outset, we think

that the phrase "or by agreement of the parties" should be

deleted as unnecessary and potentially misleading. One of the

exceptions to the American Rule is that there can be a fee award

if the parties so agree, so saying that an award is "authorized

by law" is sufficient. If the rule remains as currently written,

courts may infer that the contractual basis for an award is

entitled to special deference, and that they should simply award

the amount the parties agreed to without further inquiry. We

have seen class counsel argue that, where there is a fee

agreement with the defendant, there is no basis for the court to

scrutinize the fees. Courts have rejected such arguments, but

the arguments persist. The Note says that all agreements are

subject to scrutiny, but that "weight" can be given to a

defendant's agreement not to challenge a fee up to a certain sum.

Because the defendant is normally indifferent to the amount of

the fee, no weight should be given to its indifference.

Similarly, counsel's agreement on fees with the named plaintiff

should not matter. Whether or not the named plaintiff has agreed

to a one-third fee has no bearing on the proper fee for class

counsel. (A different situation is presented under the PSLRA,

which operates on a congressional assumption of an "empowered

plaintiff.") The long discussion of fee determination principles

in the Note is untethered to any provision in the rule; unless

the principles are themselves to be included in the rule, they

should perhaps be removed from the Note. For example, the Note

says that the fee award should be tied to the actual relief

provided to class members. If that is the Committee's position,

it should be in the rule, as it is incorporated into the PSLRA.

Similarly, the rule could direct that a portion of the payment to

counsel be held back pending completion of the claims procedure

to ensure attention to the fairness and efficacy of that

procedure. On coupons, the disapproval of coupons for which

there is no secondary market should be made stronger. Perhaps

the focus, at least in percentage fee terms, should be on the

value of the coupons actually redeemed or used. That would deter

counsel from accepting a settlement in which coupons of minimal

value are put up by defendant.

Hon. William Alsup (N.D. Cal.). 01-CV-004: Having worked hard on

at least six class actions over the last 26 months of my tenure

as a district judge, I wholeheartedly support the proposed Rule

23 revisions.
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American Insurance Association, 01-CV-022: AIA agrees with the

proposal for requiring motions for attorney fee awards and

permitting objections and hearings. These practices should

result in more clearly justified fee requests.

Patrick Lysaucrht (Defense Research Inst.) 01-CV-033. 01-CV-

034,01-CV-046,01-CV-047: DRI supports the proposed addition of

Rule 23(h), but only if it is made clear that the rule does not

expand the availability of attorney fees and that it is not

intended to overturn appellate decisions taking a hard line on

when such fees may be recovered. The Note should be expanded to

recognize those decisions.

Prof. Charles Silver, 01-CV-048: The Committee has "wimped out"

on the fee formula. "Everyone knows that the lodestar method is

an inferior fee formula and should be abandoned in cases where

the percentage method can be applied. . . . [I]t violates the Due

Process Clause to use the lodestar when the percentage approach

is available." The Committee should help the lodestar into its

grave. The percentage approach should be endorsed and followed.

Once the fee is set, it should be enforced even if the recovery

is unusually large. Re-bargaining the fee on the back end should

never occur. Also, using the word "reasonable" in Rule 23 is

dubious because when Congress has used it in fee-shifting

statutes it has been taken to mean use of the lodestar. If this

word is used, "there must be an express disavowal of any

intention of following Congress' lead. I would simply strike the

word."

David Hudson. Chair. Court Advisory Committee, U.S. Dist. Ct..

S.D. Ga.. 01-CV-053: It is the experience of this Committee that

all class action cases in which attorney fees are awarded

required without exception notice to the class, a hearing, and

approval by the court. In the event the Rules Committee is aware

of some practice in federal court where this is not required,

then perhaps addressing these requirements in the proposed new

rule is warranted.

Gregory Joseph, Amer. Coll. of Trial Lawyers Comm. on Federal

Civil Procedure. 01-CV-055: The Committee believes that the

proposed amendment to Rule 23(h) is sound. We note that the

introductory language refers to an award of fees pursuant to

"agreement of the parties." Since any award of fees must be

"authorized by law," the disjunctive reference could be deleted

as superfluous. Otherwise, the right to object might be

construed as permitting the party to renege on an agreement to

pay a certain fee, or at least not to object to an award up to a

certain amount.

Edwin Wesely. Chair. Comm. on Civil Lit.. E.D.N.Y.. 01-CV-056:

The Committee acknowledges that the courts have a special

obligation in reviewing and administering fee requests. However,
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this text, to the extent it embraces the lodestar and percentage

of recovery methods for awarding fees, is largely a restatement

of present practice and hence unnecessary. To the extent the

rules authorizes fee awards based solely on competitive 
bidding,

the Committee is uncomfortable. The Note appears substantive.

There should not be an attempt to effect procedural changes

through the Note rather than the rules themselves.

Federal Magistrate Judges Assoc. Standing Rules Committee, 
01-CV-

057: The FMJA Rules Committee supports the proposed changes 
to

Rule 23.

Allen Black, 01-CV-064: I support the notion of including within

Rule 23 a provision dealing with the award of attorney 
fees. But

the rule should say that the court "shall" award a reasonable

fee, not just that it "may" do so. The rule as drafted seems to

leave it within the court's discretion not to award a reasonable

fee. "We have seen a number of appellate decisions reversing

such actions by district courts." In addition, I would add the

following regarding coupon settlements: "If the class is made up

of distributors who buy products from the defendants routinely 
on

an on-going basis, the coupons may be of real value to 
the

class." On p. 88, the second full paragraph says that a

significant risk of non-recovery has "sometimes" been important

in determining the fee. I think it would be fairer to say that

the risk factor has "almost always" been important.

Jeffrey Norris. President, Equal Employment Advisory Council. 01-

CV-065: EEAC supports the increased judicial supervision over

attorney fee awards and costs to counsel. Although the proposed

rule does not establish any new rules for awarding attorney 
fees

and costs, its inclusion in the class action rule reinforces the

significant role the court has in overseeing such awards. 
One

thing that should be emphasized is focusing on the actual

benefits to the class resulting from settlements. Agreements

that call for future payments or coupons or other nonmonetary

benefits may not actually result in significant actual benefits

to class members.

Robert McCallum, Jr., U.S. Dep't of Justice, 01-CV-073: 
The

Department supports the Committee's conclusion that the amended

Rule should describe the role of class counsel and procedures 
for

resolving attorney fee awards.

Washington Leqal Foundation. 01-CV-082: WLF supports each of the

specific provisions of proposed Rule 23(h). It applauds the

notion that notice of the fee request must accompany any notice

of a proposed settlement. The rule will increase significantly

the likelihood that class members will learn of the requested 
fee

and thus be in a position to object if they so desire.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: We



Rule 23(g) & (h) comments 40

support the proposed amendment, and believe its adoption will be

an important step toward improving public confidence in the

judicial process with respect to class actions. The Committee

chose the right course in not attempting by rule to resolve the

current circuit court split between the percentage-of-the-fund

method and the lodestar method for determining class action

attorney fees. There is too often a perception under current

practice in settled class actions that the court accepts the

agreement of the parties regarding the amount of class counsel's

fee without examining whether the fee is commensurate with the

benefit provided to the class. Whether or not that perception is

accurate, we believe a rule amendment mandating careful judicial

scrutiny of all fee applications in class actions will lead to

greater public confidence in the judicial process, and also

prevent some of the perceived abuses. Although no measuring

system is perfect, the Note sets out appropriate factors for the

district court to consider and gives the district court

sufficient leeway to fashion fair and equitable awards. We agree

with the Committee on the "singular importance of judicial review

of fee awards to the healthy operation of the class action

process." The straightforward provisions of proposed Rule 23(h)

appear well designed to facilitate such judicial review.

Federal Trade Commission. 01-CV-085: The Commission supports the

inclusion of this provision in Rule 23 and believes that

requiring formal findings of fact and conclusions of law, as well

as the overall encouragement of close judicial scrutiny of fee

petitions, will ensure that appropriate fees are awarded. We

urge the Committee to consider including language in the Note

specifically pointing to the existence of previous or parallel

government actions as a factor to be considered in assessing the

reasonableness of a fee request. In light of the substantial

work often undertaken by the government in prosecuting a case,

some courts have already held that the existence of a related

government action is a factor that may properly be considered in

reducing class counsel's fee. The existence of government

involvement also bears on other factors considered, such as the

level of risk shouldered by counsel. In two recent class actions

that built on FTC enforcement actions, the Commission opposed

class counsel's fee petitions as unreasonably high.

Prof. Susan Koniak. 01-CV-086: Currently, courts often measure

the attorney's fee in light of a fund designated for the class

that will not, in large measure, actually be paid to the class

members. After a claims procedure of some sort, much of the

money actually returns to the defendant's coffers. When the

settlement provides that defendant gets back money not claimed by

the class, class counsel's fees should be calculated by the

amount actually received by the class, not the illusory larger

"recovery." The fact this would delay the award to counsel is

not important; why shouldn't the lawyers wait for their money

until the class members get theirs? The alternative of relying
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on expert forecasts on the level of claiming activity 
should be

discouraged in the rule.

Lawyers' Committee for Civil Rights Under Law (and 16 other

groups), 01-CV-091: This rule is unnecessary in light of the

provisions of Rule 54(d)(2). The only substantial addition it

makes appears to be the requirement that notice of 
the fee motion

be given. That is not a good change. Although the proposed rule

appears only to establish a procedure for the determination 
of

fees and costs, the note speaks more directly to the 
substantive

standards regarding determinations of the merits of 
fee

applications. The Note should not be used for expressions of

substantive legal standards, and it should be deleted.

David Piell. 01-CV-094: The introduction of Rule 23(h) at the

same time as Rule 23(g) seems to obliterate the latter. Why

should the court bother with the task of bidding for 
class

counsel, and what meaning does the bid have, if at the conclusion

the court is going to reevaluate the value of counsel's 
work and

determine the appropriate fee using hindsight? The Note is

problematic on fee measurement. The lodestar should not be used

as a cross-check on the percentage measurement. The only reason

for using the lodestar is to avoid an unreasonably 
low fee for

counsel. An individual plaintiff could not opt for hourly

billing after seeing what the percentage approach will 
yield for

counsel, and neither should a class get that option. "While to

the lay observer, class counsel's fee award is excessive, the

average person does not understand that class litigation 
takes

years of work, that class counsel has to advance all 
the costs of

litigation, and that often multiple competing class 
actions

against the same defendant(s) same issue will be occurring. The

result of this last consideration being that class 
counsel can

have the misfortune of losing their investment in 
the class

action because another firm was willing to settle for 
less."

Prof. Howard Erichson, 01-CV-097: The provisions on attorneys'

fees are appropriate, and it makes sense to include them in Rule

23. Perhaps the Note should emphasize the problems created 
by

the use of the lodestar rather than percentage fees, 
particularly

is encouragement of overstaffing with unwieldy conglomerations 
of

lawyers.
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Rule 23 (h) (1)

Conference: The principal problem now is that there is no

adequate basis for objectors to know the basis 
of the fee

application in time to object. The time periods for disclosure

and objecting often make informed objections impossible. 
The net

recovery by the class is important. The amount requested should

be in the notice to the class. The application should be

available to class members for at least 30 days. 
A lot of money

is involved, and the application may present complex issues.

Often an objector has to fight counsel to get the 
documents. Any

side deals should be disclosed in the fee application.

Conference: An aggressive attitude toward disclosure and

scrutiny of side agreements is not warranted. In a Wall Street

firm, the "rainmaker" lawyer shares in the profits, 
even without

doing the main legal work, as a recognition of the importance of

the job of getting the legal work. So here, the lawyer who

initially gets the case may take it to a class-action 
firm. That

firm cannot know at the outset how much time the 
case will take,

or the risks involved. Some things are quite independent of the

rational disposition of the case. For example, if the defendant

simply has cash-flow problems, it may not be able to settle at

the time. Substantive law may change, making the case harder 
to

win.

Conference: There is no real problem with disclosure of side

agreements. Often these are buy-off deals with objectors. None

of the possibly valid fee-sharing issues suggested 
by an analogy

to the rainmaker in a law firm applies there.

Conference: Side agreements are a problem. If the total fee is

to a consortium and is reasonable, perhaps the court 
need not be

concerned with the division within the group. There may be some

"hard stuff" going on within the consortium, but 
the judge would

be well advised to stay out of it.

Conference: If the fee basis is the lodestar, the judge should

know about the side agreements. Even if a percentage fee is

used, that need exists if the lodestar is used as 
a cross-check.

Conference: There are concerns about the nature of the notice 
of

the fee motion to the class members, and the cost that will

result from having to give this notice.

Victor Schwartz. D.C. Hq. (pp. 76-63) & 01-CV-031: It is of

paramount importance to notify the class members about 
fee

hearings so that they may be informed before the 
class attorneys'

fees are set in cement.

Brian Wolfman (Public Citizen). D.C. Hcr. (Pp. 116-32) & 01-CV-

043: We agree with the thrust of this subsection because 
it
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explicitly requires that fees be sought by motion 
and that the

class members be notified. We find the reference to Rule

54(d)(2) a bit curious, since we almost never 
see that rule

invoked except in statutory fee-shifting cases. 
In any event,

Rule 54(d)(2) cannot apply to class actions in all respects. For

example, the 14-day deadline serves no purpose in the 
class

action context. In order to avoid possible confusion, the rule

should say that the time limit of Rule 54(d)(2)(B) 
does not

apply. In addition, the Committee should explain why 
the rule

incorporates Rule 54(d)(2). Regarding notice, we think that the

full motion for fees should be served on all 
absentees who have

entered an appearance through counsel or otherwise. 
In our

experience, class counsel often resist providing 
this information

to potential objectors.

Leslie Brueckner (TLPJ). D.C. Hg. (pp. 148-61) & 01-CV-020: TLPJ

urges the Committee to eliminate the requirement 
that notice be

given to the class with regard to the attorney 
fee motion. We

have no problem with the requirement that the 
motion be served on

the parties. But the provision could be read to require that 
all

class members must be served with a copy of 
the motion. The

motions are often not filed with the court 
until some time after

the notice of proposed settlement is given 
to the class, and a

separate notice would therefore be required, 
although there would

usually not be too much problem when the notice 
can be included

with the Rule 23(e) notice to the class. But having a

potentially double round of notice would be 
undesirable. This

could have a huge negative impact on civil rights 
cases and

consumer cases. In litigated cases, this would require an

additional notice, but if the cost of giving notice were itself a

recoverable cost that would remove some of the 
possible deterrent

effect of having to give the notice since it 
would only be

required when the case was won and a fee award 
almost certain.

But to take comfort in that, the witness would 
want the rule to

say that the costs of giving notice to the class 
would be taxable

as costs. Moreover, the requirement of notice actually is

harmful to the class if the cost of giving notice 
must be

deducted from the recovery for the class.

Allen Black, 01-CV-064: I am not sure why Rule 23(h)(1) is

drafted so as to import explicitly all the procedural 
and other

baggage of Rule 54(d), only to disclaim applicability of some of

the baggage in the very next words of the rule. 
These

proceedings strike me as sufficiently different 
from Rule 54(d)

proceedings to be treated without reference to 
that rule.

Keith Johnson, Chief Legal Counsel, St. of Wis. 
Invest. Bd.. 01-

CV-066: SWIB strongly supports Rule 23(h)(1) in its entirety.

All of the items covered by the proposed rule are 
critical to

obtaining fair fee awards. Given the conflicting interests of

class counsel and class members when it comes to 
fee awards,

these processes are of the utmost importance to 
ensure that fee
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awards are fair and are considered in light of 
full scrutiny by

class members. Indeed, the proposed rule does not go far enough.

Most settlement notices do not provide meaningful 
information

about fee awards, but only provide the maximum 
amount the parties

have agreed to submit to the court without opposition 
from the

defendant. Class members can be protected from excessive 
fee

awards only by meaningful disclosure. Information about the

proposed fee award and about counsel's effort 
to earn it is

critical to class members' ability to assess fee petitions. In

many cases, counsel's detailed submissions to the 
court regarding

fees are not made until after the deadline for 
class members to

opt out or to object. Thus, they cannot obtain timely

information that would indicate whether the fee 
award is

justified. The rule and Note do not address this. We urge the

Committee to review the rule and require that the 
papers in

support of the fee award be filed at least ten 
days before the

deadline for objections and opting out.

Washington Legal Foundation, 01-CV-082: WLF recommends that the

rule provide for notice of the motion at least 
60 days in advance

of the proposed hearing. WLF's experience is that the norm is to

provide very little advance notice of fee hearings. 
Mandatory

60-day advance notice should eliminate this problem 
yet will

impose minimal hardship on the attorneys seeking 
a fee award.

ABA Sections of Antitrust Law and of Litigation. 
01-CV-069: The

provisions regarding notice and the right to object 
bolster the

rule's function in raising public confidence regarding 
the award

of class action attorney fees. Particularly when class actions

are settled, class counsel and the defendant are 
not adversaries

with respect to the fee application. The requirement of notice

will facilitate the adversary process by providing 
class members

with the information they need to determine whether 
they believe

the fee sought is reasonable in terms of the benefit 
obtained for

them.

Alliance of American Insurers, 01-CV-068: The Alliance opposes

the requirement that notice be provided to class members

regarding attorney fee motions by class counsel because 
this

would result in greater administrative expenses in 
defending

class action litigation. It is unclear whether the notice

envisioned would be part of the settlement notice 
or whether it

would be a separate notice. It is unclear what, if any, benefit

would be derived by disclosing counsel fees to the 
class members.

The Alliance believes that a thorough and comprehensive

examination of counsel fees by the court would achieve 
the goal

of protecting class members. An acceptable alternative, however,

would be for the proceedings regarding fee awards to 
take place

after settlement, with any expenses associated with 
the required

notice borne by the plaintiffs.

National Treasury Employees Union, 01-CV-078: The proposed rule
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regarding notice of the fee motion does not recognize 
that

attorney fees may be provided for in the settlement 
agreement

itself. The motion for approval of the settlement should 
be

deemed to satisfy the notice requirement. Requiring a separate

notice for the fee motion is wasteful.

David Williams, 01-CV-079: The amendment's premise -- that class

members always have an interest in the fee arrangements 
-- is

incorrect. That interest may exist when payment is from a 
common

fund, but it does not always exist. Yet the notice requirement

is premised on class members' supposed universal 
interest in the

fee award. Cases in which the class members do not have any 
such

interest include (a) those in which judgment has already been

obtained in favor of the class and class counsel 
are to be paid

under a fee-shifting statute, (b) cases that settle, with fee

issues reserved for later, separate treatment, and (c) cases in

which the fee methodology has already been pre-determined 
under

new Rule 23(g). If the parties are capable of settling these fee

claims, why require the court to determine the 
fee? Notices to

the class in such instances will create more confusion 
than

benefit.

W.D. Mich. Committee on Rules of Practice. 01-CV-090: 
The

amendments in this area are simply unnecessary. 
Details about

the nature of the attorney fees being sought can 
be incorporated

in the notices sent to class members under the 
other provisions

of Rule 23. Introducing an entirely separate notice procedure

for approving attorney fees creates delay and redundancy 
that is

both expensive and inefficient.

Lawyers' Committee for Civil Riahts Under Law (and 16 other

croups). 01-CV-091): The mandatory notice of to the class

regarding the fee motion imposes yet another unnecessary 
and

unjustified burden in civil rights class actions. 
Most civil

rights class actions are maintained under federal 
statutes that

provide for judicial awards of fees to prevailing 
plaintiffs from

the adverse party. As a consequence, the fees don't diminish the

recovery for the class and notice to class members 
would serve no

purpose. To the extent that attorney fees are included in 
a

proposed settlement, the interests of class members 
in the fee

amount are adequately served through notice of the 
proposed

settlement and the opportunity to object to it. But attorney fee

proceedings in civil rights class actions often occur 
after the

approval of the settlement, and requiring a notice 
then serves no

legitimate interest.
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Rule 23 (h) (2)

Conference: There should be an opportunity for discovery for

objectors. The rule has evolved from a draft that required 
a

hearing to the present proposal that only permits 
a hearing. It

would be better to say something to the effect 
that the court

"shall ordinarily" have a hearing. It is too easy to shovel

these issues under the rug without a hearing.

Conference: In one case in the RAND study, after objectors

appeared to oppose the amount agreed to be 
paid the lawyers, much

more of the benefits of the deal were shifted 
from the class

attorneys to the class.

Conference: Why should class members get to object when 
the fee

is not coming out of a common fund? That would seem none of

their business.

Barry Himmelstein. S.F. Hq. (pp. 15-30) & 01-CV-008: On the

question whether discovery should be available 
to those who

object to fees, it makes sense to say (as the Note does) that the

completeness of the fee motion is a factor 
to be considered in

deciding whether to order discovery. But that determination

should be made with regard to the method of 
determining fees that

the court will be employing. If it is the percentage method,

that would have a great bearing on whether discovery 
would be

authorized. Even if the lodestar were used as a cross-check 
in

such a case, the level of detail that would 
be needed for that

cross-check purpose would not be as great as 
would be needed if

the lodestar were the main method of setting 
the fee.

Brian Wolfman (Public Citizen). D.C. Hg. (pp. 116-32) & 01-CV-

043: This provision is a positive addition to the 
rule because

it underscores that all class members have an 
interest in any fee

request, whether made by class counsel or the 
objector's counsel,

or whether the fee is nominally "separate" from 
the relief to be

accorded the class in a settlement. The Note raises some

concerns. Regarding pro se objectors, who often are not familiar

with technical procedures, it should say that their objections

must be accepted even if they are submitted 
in an informal

format, and that class counsel are responsible for seeing 
that

they are filed. We suggest the following language: "For these

purposes, an objector represented by counsel would ordinarily

have to file a formal objection with the clerk 
of court, rather

than by letter to counsel or the court. For objectors not

represented by counsel, those less formal means 
will suffice."

We also agree that the need for discovery depends 
largely on how

fully fee-seeking counsel have ben in disclosing 
relevant

information. Fee-sharing arrangements among counsel, "clear

sailing" arrangements with the defendant, and arrangements 
for

payments to named plaintiffs should be disclosed 
in all cases,

however.
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Gregory Joseph. Amer. Coll. of Trial Lawyers Comm. on Federal

Civil Procedure, 01-CV-055: The opportunity for a party from

whom payment is sought to object might invite improper 
behavior

in cases in which a party has agreed not to object, 
or at least

not to object up to a certain amount. Could the permissive "may"

in subpart (2) trump the agreement even though the rule itself

says that an award can be premised on an "agreement 
of the

parties"?

Prof. Charles Silver. 01-CV-048: "Fee objections are pointless.

When fees are handled right to start with, their 
only purpose is

to enrich strategic objectors who threaten to 'hold up'

settlements by appealing unless they are paid to 
disappear." The

Committee should not carve an objector's rights 
to fees in stone.

The standard extortionist tactic is to threaten 
to appeal unless

class counsel cuts the fee and to request a portion 
of the fee

reduction as compensation. That should never be sufficient to

justify fees for objectors. They should only be compensating for

wringing more from defendants.

Keith Johnson. Chief Legal Counsel. St. of Wis. Invest. 
Bd.. 01-

CV-066: SWIB applauds the Committee's recognition that it 
may be

appropriate to award fees to counsel whose work produced 
a

beneficial result for the class, including attorneys who

represented objectors that improved the settlement 
or reduced the

fee award. Only by making it possible for objectors to recover

the costs of their efforts can we overcome the strong

disincentive for class members to speak up in opposition 
to

excessive fees or inadequate settlements.

Washington Legal Foundation. 01-CV-082: WLF sees no reason to

require class members to seek to intervene in order 
to preserve

the right to appeal a fee award. Unless class members are

allowed to appeal fee awards, there may be nobody 
to appeal

unjust fee awards.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: 
The

right to object bolsters the rule's function in raising 
public

confidence. It will help present the issue to the court in the

adversary context our justice system has typically regarded 
as

optimal. By the time a settlement is proposed, class counsel 
and

the defendant are not really adversaries on the fee 
application.

Alliance of American Insurers. 01-CV-068: The Alliance supports

the provision allowing objections by any class member 
or party

from whom payment is sought.

National Treasury Employees Union. 01-CV-078: Providing a right

to object to the fee motion separate from the right 
to object to

the terms of a proposed settlement does not seem warranted 
in all

cases.
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Rule 23(h) (3)

Conference: The rule requires findings on the fee motion, 
but

not a hearing. We should use this rule to impose more regulation

on district judges as they shop for, and as they pay, class

counsel.

Brian Wolfman (Public Citizen). D.C. Hg. (pp. 116-32) & O1-CV-

043: We support this provision. Although a hearing need not be

held in every case, the court should hold a hearing 
at least in

cases where a fee objection has been filed. 
The Note should

stress the importance in the Rule 23(e) settlement context of

combining into one hearing the court's consideration 
of the

overall settlement and the fee request.

David Romine, D.C. H.. (PP. 242-62) & 01-CV-49: This provision

will burden courts. This is the only motion for which courts

must make findings. That is an undue burden.

Keith Johnson. Chief Legal Counsel. St. of Wis. 
Invest. Bd., 01-

CV-066: SWIB strongly supports the proposal to require that

courts make findings in connection with the award 
of attorney

fees, and supports inclusion in the Note of factors 
that courts

should consider in assessing the reasonableness 
of fee awards.

ABA Sections of Antitrust Law and of Litigation. 
01-CV-069: The

requirement of specific findings on the reasonableness 
of the fee

will provide for effective appellate review. 
Perhaps more

importantly, such findings will provide a public 
education

function in class action cases, which often are 
followed closely

in the media. In those cases in which large fee awards relative

to the benefit to individual class members are 
appropriate,

written findings from the court awarding the fee 
will help to

educate the public regarding why such a fee is appropriate 
in

that particular case.

Alliance of American Insurers. 01-CV-068: The Alliance supports

the requirement for findings under Rule 52(a) and for a hearing

on the fee motion.
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Rule 23 (h) (4)

Conference: The Rule 23(h)(4) provision for reference to a

special master is too broad. It refers to issues related to the

amount of the award. It would be better to refer to the need for

an accounting or a difficult computation, as the proposed Rule 53

revision at page 120 of the publication does.

Brian Wolfman (Public Citizen). D.C. Hg. (pp. 116-32) & 01-CV-

043: We oppose this provision concerning reference of the fee

amount determination to magistrate judges or special masters.

Except for the most mundane issues, it is important for the judge

who handled the case to be fully involved in this activity. In

settled cases, in particular, the determination of a proper fee

is intimately tied to the assessment of the settlement.
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1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Multidistriet,

5 Multiparty, Multiforum Trial Jurisdiction Act of 2001".

6 SEC. 2. MULTIDISTRICT LITIGATION.

7 Section 1407 of title 28, United States Code, is

8 amended-

9 (1) in the third sentence of subsection (a), by

10 inserting "or ordered transferred to the transferee

11 or other district under subsection (i)" after "termi-

12 nated"; and

13 (2) by adding at the end the following new sub-

14 section:

15 "(i)(1) Subject to paragraph (2) and except as pro-

16 vided in subsection (j), any action transferred under this

17 section by the panel may be transferred for trial purposes,

18 by the judge or judges of the transferee district to whom

19 the action was assigned, to the transferee or other district

20 in the interest of justice and for the convenience of the

21 parties and witnesses.

22 "(2) Any action transferred for trial purposes under

23 paragraph (1) shall be remanded by the panel for the de-

24 termination of compensatory damages to the district court

25 from which it was transferred, unless the court to which

HR 860 RFS



3

1 the action has been transferred for trial purposes also

2 finds, for the convenience of the parties and witnesses and

3 in the interests of justice, that the action should be re-

4 tained for the determination of compensatory damages.".

5 SEC. 3. MULTIPARTY, MULTIFORUM JURISDICTION OF DIS-

6 TRICT COURTS.

7 (a) BASIS OF JURISDICTION.-

8 (1) IN GENERAL.-Chapter 85 of title 28,

9 United States Code, is amended by adding at the

10 end the following new section:

11 "§ 1369. Multiparty, multiforum jurisdiction

12 "(a) IN GENERAL.-The district courts shall have

13 original jurisdiction of any civil action involving minimal

14 diversity between adverse parties that arises from a single

15 accident, where at least 25 natural persons have either

16 died or incurred injury in the accident at a discrete loca-

17 tion and, in the case of injury, the injury has resulted in

18 damages which exceed $150,000 per person, exclusive of

19 interest and costs, if-

20 "(1) a defendant resides in a State and a sub-

21 stantial part of the accident took place in another

22 State or other location, regardless of whether that

23 defendant is also a resident of the State where a

24 substantial part of the accident took place;
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1 "(2) any two defendants reside in different

2 States, regardless of whether such defendants are

3 also residents of the same State or States; or

4 "(3) substantial parts of the accident took place

5 in different States.

6 "(b) IMITATION OF JURISDICTION OF DISTRICT

7 COURTS.-The district court shall abstain from hearing

8 any civil action described in subsection (a) in which-

9 "(1) the substantial majority of all plaintiffs

10 are citizens of a single State of which the primary

11 defendants are also citizens; and

12 "(2) the claims asserted will be governed pri-

13 marily by the laws of that State.

14 "(c) SPECIAL RULES AND DEFINITIONS.-For pur-

15 poses of this section-

16 "(1) minimal diversity exists between adverse

17 parties if any party is a citizen of a State and any

18 adverse party is a citizen of another State, a citizen

19 or subject of a foreign state, or a foreign state as

20 defined in section 1603(a) of this title;

21 "(2) a corporation is deemed to be a citizen of

22 any State, and a citizen or subject of any foreign

23 state, in which it is incorporated or has its principal

24 place of business, and is deemed to be a resident of
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1 any State in which it is incorporated or licensed to

2 do business or is doing business;

3 "(3) the term 'injury' means-

4 "(A) physical harm to a natural person;

5 and

6 "(B) physical damage to or destruction of

7 tangible property, but only if physical harm de-

8 scribed in subparagraph (A) exists;

9 "(4) the term 'accident' means a sudden acci-

10 dent, or a natural event culminating in an accident,

11 that results in death or injury incurred at a discrete

12 location by at least 25 natural persons; and

13 "(5) the term 'State' includes the District of

14 Columbia, the Commonwealth of Puerto Rico, and

15 any territory or possession of the United States.

16 "(d) INTERVENING PARTIES.-In any action in a dis-

17 trict court which is or could have been brought, in whole

18 or in part, under this section, any person with a claim

19 arising from the accident described in subsection (a) shall

20 be permitted to intervene as a party plaintiff in the action,

21 even if that person could not have brought an action in

22 a district court as an original matter.

23 "(e) NOTIFICATION OF JUDICIL PANEL ON MULTI-

24 DISTRICT LITIGATION.-A district court in which an ac-

25 tion under this section is pending shall promptly notify
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1 the judicial panel on multidistrict litigation of the pend-

2 ency of the action.".

3 (2) CONFORMING AMENDMENT.-The table of

4 sections at the beginning of chapter 85 of title 28,

5 United States Code, is amended by adding at the

6 end the following new item:

"1369 Multiparty, multiforum jurisdiction."

7 (b) VENUE.-Section 1391 of title 28, United States

8 Code, is amended by adding at the end the following:

9 "(g) A civil action in which jurisdiction of the district

10 court is based upon section 1369 of this title may be

11 brought in any district in which any defendant resides or

12 in which a substantial part of the accident giving rise to

13 the action took place.".

14 (c) MULTIDISTRICT LITIGATION.-Section 1407 of

15 title 28, United States Code, as amended by section 2 of

16 this Act, is further amended by adding at the end the fol-

17 lowing:

18 "(j)(1) In actions transferred under this section when

19 jurisdiction is or could have been based, in whole or in

20 part, on section 1369 of this title, the transferee district

21 court may, notwithstanding any other provision of this

22 section, retain actions so transferred for the determination

23 of liability and punitive damages. An action retained for

24 the determination of liability shall be remanded to the dis-

25 trict court from which the action was transferred, or to
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1 the State court from which the action was removed, for

2 the determination of damages, other than punitive dam-

3 ages, unless the court finds, for the convenience of parties

4 and witnesses and in the interest of justice, that the action

5 should be retained for the determination of damages.

6 "(2) Any remand under paragraph (1) shall not be

7 effective until 60 days after the transferee court has

8 issued an order determining liability and has certified its

9 intention to remand some or all of the transferred actions

10 for the determination of damages. An appeal with respect

11 to the liability determination of the transferee court may

12 be taken during that 60-day period to the court of appeals

13 with appellate jurisdiction over the transferee court. In the

14 event a party files such an appeal, the remand shall not

15 be effective until the appeal has been finally disposed of.

16 Once the remand has become effective, the liability deter-

17 mination shall not be subject to further review by appeal

18 or otherwise.

19 "(3) An appeal with respect to determination of puni-

20 tive damages by the transferee court may be taken, during

21 the 60-day period beginning on the date the order making

22 the determination is issued, to the court of appeals with

23 jurisdiction over the transferee court.
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1 "(4) Any decision under this subsection concerning

2 remand for the determination of damages shall not be re-

3 viewable by appeal or otherwise.

4 "(5) Nothing in this subsection shall restrict the au-

5 thority of the transferee court to transfer or dismiss an

6 action on the ground of inconvenient forum.".

7 (d) REMOVAL OF ACTIONS.-Section 1441 of title 28,

8 United States Code, is amended-

9 (1) in subsection (e) by striking "(e) The court

10 to which such civil action is removed" and inserting

11 "(f) The court to which a civil action is removed

12 under this section"; and

13 (2) by inserting after subsection (d) the fol-

14 lowing new subsection:

15 "(e)(1) Notwithstanding the provisions of subsection

16 (b) of this section, a defendant in a civil action in a State

17 court may remove the action to the district court of the

18 United States for the district and division embracing the

19 place where the action is pending if-

20 "(A) the action could have been brought in a

21 United States district court under section 1369 of

22 this title; or

23 "(B) the defendant is a party to an action

24 which is or could have been brought, in whole or in

25 part, under section 1369 in a United States district
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1 court and arises from the same accident as the ac-

2 tion in State court, even if the action to be removed

3 could not have been brought in a district court as

4 an original matter.

5 The removal of an action under this subsection shall be

6 made in accordance with section 1446 of this title, except

7 that a notice of removal may also be filed before trial of

8 the action in State court within 30 days after the date

9 on which the defendant first becomes a party to an action

10 under section 1369 in a United States district court that

11 arises from the same accident as the action in State court,

12 or at a later time with leave of the district court.

13 "(2) Whenever an action is removed under this sub-

14 section and the district court to which it is removed or

15 transferred under section 1407(j) has made a liability de-

16 termination requiring further proceedings as to damages,

17 the district court shall remand the action to the State

18 court from which it had been removed for the determina-

19 tion of damages, unless the court finds that, for the con-

20 venience of parties and witnesses and in the interest of

21 justice, the action should be retained for the determination

22 of damages.

23 "(3) Any remand under paragraph (2) shall not be

24 effective until 60 days after the district court has issued

25 an order determining liability and has certified its inten-
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1 tion to remand the removed action for the determination

2 of damages. An appeal with respect to the liability deter-

3 mination of the district court may be taken during that

4 60-day period to the court of appeals with appellate juris-

5 diction over the district court. In the event a party files

6 such an appeal, the remand shall not be effective until the

7 appeal has been finally disposed of. Once the remand has

8 become effective, the liability determination shall not be

9 subject to further review by appeal or otherwise.

10 "(4) Any decision under this subsection concerning

1 lremand for the determination of damages shall not be re-

12 viewable by appeal or otherwise.

13 "(5) An action removed under this subsection shall

14 be deemed to be an action under section 1369 and an ac-

15 tion in which jurisdiction is based on section 1369 of this

16 title for purposes of this section and sections 1407, 1697,

17 and 1785 of this title.

18 "(6) Nothing in this subsection shall restrict the au-

19 thority of the district court to transfer or dismiss an ac-

20 tion on the ground of inconvenient forum.".

21 (e) SERVICE OF PROCESS.-

22 (1) OTHER THAN SUBPOENAS.-(A) Chapter

23 113 of title 28, United States Code, is amended by

24 adding at the end the following new section:
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1 "§ 1697. Service in multiparty, multiforum. actions

2 "When the jurisdiction of the district court is based

3 in whole or in part upon section 1369 of this title, process,

4 other than subpoenas, may be served at any place within

5 the United States, or anywhere outside the United States

6 if otherwise permitted by law.".

7 (B) The table of sections at the beginning of

8 chapter 113 of title 28, United States Code, is

9 amended by adding at the end the following new

10 item:

"1697. Service in multiparty, multiforum actions.".

11 (2) SERVICE OF SUBPOENAS.-(A) Chapter 117

12 of title 28, United States Code, is amended by add-

13 ing at the end the following new section:

14 "§ 1785. Subpoenas in multiparty, multiforum actions

15 "When the jurisdiction of the district court is based

16 in whole or in part upon section 1369 of this title, a sub-

17 poena for attendance at a hearing or trial may, if author-

18 ized by the court upon motion for good cause shown, and

19 upon such terms and conditions as the court may impose,

20 be served at any place within the United States, or any-

21 where outside the United States if otherwise permitted by

22 law. ".

23 (B) The table of sections at the beginning of

24 chapter 117 of title 28, United States Code, is
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1 amended by adding at the end the following new

2 item:

"1785. Subpoenas in multiparty, multiforum actions.".

3 SEC. 4. EFFECTIVE DATE.

4 (a) SECTION 2.-The amendments made by section

5 2 shall apply to any civil action pending on or brought

6 on or after the date of the enactment of this Act.

7 (b) SECTION 3.-The amendments made by section

8 3 shall apply to a civil action if the accident giving rise

9 to the cause of action occurred on or after the 90th day

10 after the date of the enactment of this Act.

Passed the House of Representatives March 14,

2001.

Attest: JEFF TRANDAHIL,
Clerk.
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LETTER OF MARCH 13, 2001, EXPRESSING JUDICIAL CONFERENCE

SUPPORT OF H.R. 860

"MULTIDISTRICT, MULTIPARTY, MULTIFORUM TRIAL JURISDICTION ACT OF 2001"



C 1COFEENC'E OF TE BUNT OTATET
WASHINGTON, D.C. 20544

THE CHEF JUSTICE LEONIDAS RALPH MECHAM

OF THE UNITED STATES Secretary

Presiding

March 13, 2001

Honorable F. James Sensenbrenner, Jr.
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515-1306

Dear Mr. Chairman:

On behalf of the Judicial Conference of the United States, I write to express the support

of the federal judiciary for H.R. 860, the "Multidistrict, Multiparty, Multiforum Trial Jurisdiction

Act of 2001." This bill was reported favorably on March 8, 2001, by the Committee you chair.

H.R. 860 will facilitate the resolution of claims by citizens and improve the administration of

justice.

Section 2 of the bill amends 28 U.S.C. § 1407, the multidistrict litigation statute, to allow

a judge with a transferred case to retain it for trial or to transfer it to another district. Presently,

section 1407(a) authorizes the Judicial Panel on Multidistrict Litigation to transfer civil actions

pending in multiple federal judicial districts with common questions of fact "to any district for

coordinated or consolidated pretrial proceedings." It also requires the Judicial Panel to remand

any such action to the district court in which the action was filed at or before the conclusion of

such pretrial proceedings, unless the action is terminated before then in the transferee court.

Although the federal courts had for nearly 30 years followed the practice of allowing a

transferee court to invoke the venue transfer provision (28 U.S.C. § 1404(a)) and transfer the

case to itself for trial purposes, the Supreme Court in Lexecon, Inc. v. Milberg Weiss Bershad

Hynes & Lerach, 523 U.S. 26 (1998), held that statutory authority did not exist for a district

judge conducting pretrial proceedings to transfer a case to itself for trial. The Court noted that

the proper venue for resolving the desirability of such self-transfer authority is "the floor of

Congress."
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A proposal to amend section 1407 in response to the Lexecon decision was approved by

the Judicial Conference at its September 1998 session and is supported by the Judicial Panel on

Multidistrict Litigation. As experience has shown, there is wisdom in permitting the judge who

is familiar with the facts and parties and pretrial proceedings of a transferred case to retain the

case for trial. Also, as with most federal civil actions, multidistrict litigation cases are typically

resolved through settlement. Allowing the transferee judge to set a firm trial date promotes the

resolution of these cases.

Section 3 of H.R. 860 adds a new section 1369 to title 28, United State Code, entitled

"multiparty, multiforum jurisdiction." It essentially provides that the United States district courts

shall have jurisdiction over any civil action that arises from a single accident or event in which at

least 25 persons have died or been injured at a particular location, where any such injuries result

in alleged damages exceeding $150,000 by each plaintiff and which involves minimal diversity

between adverse parties. The legislation also requires that one defendant must reside in a state

that is different from the location of the accident or the residence of any other defendant or that

substantial parts of the event took place in different states. The transferee court would be

authorized to determine issues of liability and punitive damages and would remand cases to the

transferor court for determinations of compensatory damages, unless the court finds, for the

convenience of parties and witnesses and in the interest of justice, that the action should be

retained for the determination of damages. The district court, however, must abstain from

hearing an action under the bill if a substantial majority of all plaintiffs are citizens of a single

state of which the primary defendants are also citizens and the claims asserted will be governed

primarily by the laws of that state.

Upon consideration of related proposals during the 100 " Congress, the Judicial

Conference in March 1988 approved in principle the creation of federal jurisdiction that would

rely on minimal diversity to consolidate multiple litigation in state and federal courts of cases

involving personal injury or property damage and arising out of a single event. The Conference

endorsed the idea of redirecting diversity jurisdiction to serve a purpose that state courts are not

able to serve, namely to facilitate the consolidation of scattered actions arising out of the same

accident or event and thereby "to promote more expeditious and economical disposition of such

litigation."

Today, the Judicial Panel on Multidistrict Litigation can transfer to one judge for pretrial

proceedings those cases involving common questions of fact that are pending in federal courts

throughout the country. 28 U.S.C. § 1407. Section 3 of H.R. 860 would expand federal

jurisdiction by allowing state cases arising from a single event (such as a plane crash or hotel

fire) to be brought into such process as a result of filing, removal, or intervention. Section 3 of

the bill would avoid multiple trials on common issues, minimize litigation costs, and ensure that

litigants are treated consistently and fairly. Thus, this legislation will promote the resolution of

litigants' claims in these unique and related cases.
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Thank you for taking prompt action on this important and necessary legislation. If you or

your staff have any questions, please contact Mike Blommer, Assistant Director, Office of

Legislative Affairs (202-502-1700).

Since

Leonidas Mecham \

Secretary

cc: Honorable John Conyers, Jr.
Honorable Howard Coble
Honorable Howard L. Berman





LETTER OF AUGUST 23, 1999, EXPRESSING JUDICIAL CONFERENCE

OPPOSITION OF H.R. 1875

"INTERSTATE CLASS ACTION JURISDICTION ACT OF 1999"

AND OPPOSITION OF S. 353

"CLASS ACTION FAIRNESS ACT OF 1999"



m ,UEDCU C(CIEENCI 07 UFE CONETIM OukESE
WASHINGTON, D.C. 20544

THE CHIEF JUSTICE LEONIDAS RALPH MECHAMI

OF THE UNITED STATES August 23, 1999 Secredary

Presiding

Honorable Henry J. Hyde
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Raybumn House Office Building
Washington, DC 20515-1306

Dear Mr. Chairman:

On July 23, 1999, the Executie Committee of the Judicial Conferemce of the United

States voted to express its opposition to the class action provisions in H.R. 1875 and S. 353, in

their present form. The Executive Committee noted, among other things, its serious concern

about the practical effect these bills would have on the caseload of the federal courts by shifting a

significant number of class actions from the state to the federal courts. Comcern was also

expressed about the conflict between these provisions of the bills and long-recognized principles

of federalism. The Executive Committee encouraged further deliberate study of the comiplicated

issues raised by class action and mass-tort litigation.

On July 26t, this Judicial Conference position was trasmitted to yell and. othez memabers

of the House Judiciary Committee in anticipation of the markup of H.R 1875 tht began the

following day.' That letter also stated that a more detailed e-Aplanation of the position would be

forthcoming. This letter provides a more complete explanation of both the federalism and

workload concerns, following a brief description of the bill.

HLR 1875, the "Interstate Class Action Jurisdiction Act of 1999,' amends section 1332 of

title 28, United States Code, to grant the United States district courts original jmrisdiction over

class actions having minimal diversity-where at least one plaintiff and one defendant are

citizens of different states or nations. It precludes district courts from exercising jurisdiction

over a class action if the action is: (1) an "intrastate case" (a case primarily go'inmed by the laws

of the state in which the action was filed and the substantial Majority of the members of all

proposed plaintiff classes are citizens of that state of which the primary defedansre also

1The House Judiciary Committee reportad favorably H.2. 1375, as amede¢d, on. August 3, 1999. The

changes made to the bill did not alter the prorislons uwon lvbcl the Jaulcia1 Cronfealc IositiDa is nosed.
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citizens); (2) a "limited scope case" (a case in which all claims aggregated do not exceed
$1 million or where there are fewer than 100 members of the proposed plaintiff class); or (3) a
"State action case" (a case in which the primary defendants are states, state officials, or other
governmental entities against whom the district court may be foreclosed from ordering relief).
Removal of class actions to federal court is permitted by any defendant without the consent of all
defendants or by any plaintiff class member who is not a named or representative class member,
without the consent of all members of such class. H.R. 1875 also excludes such class actions
from the limitation, otherwise applicable to diversity cases, that prohibits removal more than one
year after the commencement of the suit2

The effect of the class action provisions of this bill would be to move virtually all class
action litigation into the federal courts, thereby offending well-established principles of
federalism. The state and federal courts in our country comprise an integrated system for the
delivery ofjustice. State courts are courts of general jurisdiction and have traditionally
adjudicated the vast majority of claims based on state law. They currently handle approximately
95% of the judicial caseload in our country. The courts of our federal system, on the other hand,
are specialized courts of limited jurisdiction that are staffed and supported to function as such.

This bill focuses entirely on the litigation of state-created rights of action that
presumptively belong in state courts. In expanding the scope of diversity jurisdiction, H.R 1875
has no impact on the range of federal-law class actions that existing jurisdictional statutes have
already made cognizable in federal court. Rather, the bill targets class actions involving claims
that arise under the law of property, tort, contract, and state regulatory statutes-areas of law that
have remained the province of state courts and legislatures in our federal system. In that system,
state courts and legislatures enjoy presumptive competence, within constitutional limits, to
fashion the rules of decision that will govern the resolution of state-created actions. Although
federal courts may occasionally hear such claims in the exercise of diversity jurisdiction, such
matters typically present no questions of federal law that implicate the expertise of the federal
judiciary.

The federalization of class actions that would result from this legislation would not only
deprive our integrated judicial system of the state court resources currently processing class
actions pending there, it would also infringe upon the traditional authority of the states to manage
their own judicial business. State legislatures and other rule-making bodies provide rules for the
aggregation of state-law claims into class-wide litigation in order to achieve certain litigation
economies of scale. By providing for class treatment, state policymakers express the view that
the state's own resources can be best deployed not through repetitive and potentially duplicative

21n addition, H.R. 1875 generally provides that the class action provisions do not apply to claims relating to
certain securities and corporate governance activities.
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individual litigation, but through some form of class treatment. The bill could deprive the state

courts of the power to hear much of this class litigation and might well create incentives for

plaintiffs who prefer a state forum to bring a series of individual claims. Such individual
litigation might place a greater burden on the state courts and thwart the states' policies of more

efficient disposition.

While it is difficult to predict with precision the impact that the federalization of class
actions will have on the federal judicial system, one. can predict with confidence that it will
impose a very substantial burden. As of September 30, 1998, there were 3,114 class action civil
cases pending in the United States district courts, up from 2,641 twelve months prior.3 Statistics

are not available indicating the number of class actions pending (or filed) in the state courts. An
interim report of a pending study on class actions found, however, that more than half of the
appellate decisions reported by LEXIS between July 1, 1995, and June 30, 1996, were from the

state courts. Preliminary Results of the RAND Litigation Study of Class Action Litigation (1997)
at 14.4 If tHis finding reflects the distribution of class action cases today between the state and

federal courts, the federalization of class actions holds the potential for increasing significantly
the number of such cases currently being litigated in the federal system.

la order to appreciate how substantial that impact would be, it must also be understood
that class action cases, by their nature, make extraordinay demands on judicial resources. A
1996 study by the Federal Judicial Center (FJC), for example, found that the median time from

filing to disposition for class actions tends to be two to three times that of other civil cases.
Empirical Study of Class Actions in Four Federal District Courts: Final Report to the Advisory
Committee on Civil Rules, Federal Judicial Center (1996) at 19. Moreover, the FJC report found
that class action cases consume almost five times as much judicial time as the average civil case.
Id. at 22-23. When the additional, burdensome litigation resulting from H.R 1875 is added to
the already overcrowded dockets of federal courts across our country, substantial backlogs and
attendant delays can be expected.5

3 During the twelve-month period ending September 30; 1998, 1,881 class action cases werefiled in federal
court, up from 1,475 during the prior twelve months.

4 The RAND Institute for Civil Justice is conducting a study of class action litigation, and its final report is
anticipated this fall. The stated goals of that project are to: (1) provide a more detailed picture of the current class
action landscape and suggest some implications of this landscape for rule changes; (2) describe current litigation
practices and suggest some implications of these practices for rule changes; and (3) describe the specific and general
consequences of class actions.

`The average weighted caseload per district judgeship (which is derived from a survey of the amount of
judge time required by each type of case) has climbed 25% since 1991, from 386 to 484 (as of September 30, 1998).

In addition, as of June 30, 1999, there were 19,112 civil cases pending three yeazs or more in the distrct courts.
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H.R. 1875 appears to be motivated by a desire to address abuses that have occurred on

occasion in class action litigation (e.g., collusive class certifications and settlements, modest

awards for plaintiffs in conjunction with disproportionately large fees for attorneys, duplicative

class action litigation, and forum shopping). The House Judiciary Committee heard anecdotal

evidence of such abuses in a few state courts during its hearing on July 21, 1999. We do not

discredit such evidence. Such abuses may occur in state courts, just as they unfortunately may

occur from time to time in the federal system.

To the extent that there are abuses of class action processes, the states involved should be

afforded a reasonable opportunity to take corrective measures. In fact, they have already begun

to do so. For example, some of the anecdotal evidence heard by the Judiciary Committee

concerned class action litigation in Alabama. The Supreme Court of Alabama has already

responded, however, to specific problems in class certifications. In addition, the Alabama State

Legislature recently enacted a law that, among other things, tightens the requirements before a

class may be certified and provides for interlocutory appellate review of certification decisions.

(See Act 99-250, enacted May 25, 1999.)

Affording affected states an opportunity to take corrective measures would also have the

benefit of providing Congress with an opportunity to determine whether the identified abuses

reflect a systemic problem that warrants a national solution and to consider alternative measures,

short of federalizing class actions. The final report of the RAND study of class actions will

hopefully provide empirical data and analysis concerning the nature and extent of any problems.

Based upon the limited empirical evidence now available, however, we are not persuaded that a

systemic problem exists in class action litigation.

In addition, the federal judiciary is in the process of studying more generally the

problems created by the aggregation of claims for litigation in the area of mass torts. The Mass

Torts Working Group appointed by the Chief Justice in 1998 filed a report earlier this year that

identifies the complex problems presented by the aggregation of large numbers of claims and

catalogues the various solutions that have been suggested. That report is an immeasurably

valuable resource for those studying class action litigation. It is anticipated that the work

6Ex parte Green Tree Financial Corp., 723 So.2d 6 (Ala. 1998) (directing the trial court to vacate an order

conditionally certifying a class because of the lack of evidence as to the issues of predominance and superiority

under Rule 23(b)(3)); Ex parte Federal Express Corp., 718 So.2d 13 (Ala. 1998) (directing the trial court to vacate

an order conditionally certifying a class action and to allow defendant time to undertake discovery before the court

conducts an evidentiary hearing on request for class certification); Exparte AmSouth Bancorporation, 717 So.2d

357 (Ala. 1993) (holding that the trial court abused its discretion in certifying the class); Ex parte First Nat'l Bank

of Jasper, 717 So.2d 342 (Ala. 1997) (holding that the trial court's order of conditional certification failed to comply

with Rule 23); and Exparte Citicorp Acceptance Co., 715 So.2d 199 (Ala. 1997) (holding that the trial court

improperly certified the class without first giving proper notice and that the prerequisites for class certification

under Rule 23(a) had not been met).
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reflected there will be carried forward by the relevant committees of the Judicial Conference or

by an ad hoc committee created for that purpose. Whoever carries this worlk forward will stand
ready to work with Congress in evaluation of the need for national action and in development of

an alternative approach to handle the complicated issues raised by class action and mass tort
litigation

As the Judicial Conference has recognized, minimal diversity jurisdiction can be a useful
approach in some contexts. The Conference has previously endorsed its use, for example, in
streamlining the process for resolving multiple claims arising from single-event mass torts, like
airplane crashes. Time-honored principles of federalism, however, counsel that access to the
federal courts be expanded only where the expansion would serve a substantial federal interest
and only where the parameters of the expansion have been carefully crafted to address the
perceived problem without unnecessary adverse effects on state judicial processes. The class
action provisions of H.R. 1875 fail to meet this standard. Even assuming that the limited
evidence currently available warrants a conclusion that some federal action is warranted, the
proposed federalization of class actions is not a remedy carefully tailored to address the
identified abuses and carries a price tag entirely too high in terms of its potential adverse impact
on both the federal and the state judicial systems.

The Judicial Conference would appreciate your consideration of its position opposing the
class action provisions in H.R. 1875. We emphasize that we are not disputing the existence of
significant problems of overreaching by a few state courts in some class actions. And we fully
support the exploration of ways in which federal jurisdiction may wisely be extended to include
some class actions that today cannot be brought in federal court. Further deliberate consideration
is required to identify alternative approaches that will reduce the total costs borne by both federal
and state courts and ensure the appropriate allocation of jurisdiction over class action litigation.
The federal judiciary is available to explore with Congress less intrusive and burdensome
approaches to address legitimate concerns identified with class action litigation. If you or your
staff have any questions, please contact Michael W. Blommer, Assistant Director, Office of
Legislative Affairs (202-502-1700).

Sincerely,

Leonidas Ralph Mecham
Secretary

cc: Honorable John Conyers, Jr., Rakling Mem'ber
Members of the Committee on the Judiciary
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assistance for drug enforcement at the critical state and local level, includ-

ing resources for state courts, public defenders and assigned counsel.

In Part II, see also Chapter 7, on the impact of various changes in

sentencing law and procedure, and Chapter 8, § C.1.a, at p. 160, on

increasing federal judicial resources for the war on drugs.

Part III contains additional material on this subject.

Dissenting statement of Mr. Dennis, in which Congressman Moorhead joins:

Drug abuse and drug trafficking are severely taxing the resources of many of our

government institutions. Police, prosecutors, courts and prisons are hard pressed to

satisfy the steadily increasing demands of a society facing this threat to its fundamental

well-being. Our society is looking to its law enforcement agencies to be vigorous in

bringing to justice those who are violating our drug laws, because the future of our na-

tion is at stake.

The federal judiciary must not shrink from its critical responsibility to lobby for an

adequate capacity in the federal courts to judge drug cases brought into the federal fo-

rum. The role of the federal courts is crucial to drug law enforcement, for without their

authority federal law enforcement loses its nationwide subpoena power, its electronic

surveillance authority, its contempt and immunity powers, and its forfeiture authority to

name a few. The federal judiciary must not neglect assuming its share of the workload

for fear that the federal judiciary will become too large. The state courts are not substi-

tutes for the federal judiciary and tinkering with the budgets of federal and state law

enforcement agencies will not change that reality.

The Federal Courts Study Committee should be recommending more federal

judgeships to create a greater capacity in our federal judiciary to meet its responsibili-

ties and leave the choice of forum to the prosecutors.

B. State and Federal Court Jurisdiction

1. Business to Allocate to State Courts

a. Congress should limit federal jurisdiction based on diversity of citizen-

ship to complex multi-state litigation, interpleader, and suits involving

aliens. At the least, it should effect changes to curtail the most obvious

problems of the current jurisdiction.

Although unknown to the great majority of the United States population,

federal diversity of citizenship jurisdiction is a major source of the federal

courts' caseload. It accounts for:

* almost one of every four cases in the district courts,

* about one of every two civil trials,
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* about one of every ten appeals, and

* more than one of every ten dollars in the federal judicial budget.

As currently codified in 28 U.S.C. § 1332, diversity jurisdiction essentially
authorizes federal courts to decide cases that do not involve federal law if
those cases are between citizens of different states or between United States
citizens and aliens, and the amount in controversy is over $50,000. Federal
jurisdiction is not exclusive in such cases, and federal courts apply state
law.

Diversity jurisdiction has been controversial since the Constitution autho-
rized it and the 1789 Judiciary Act first implemented it. Henry Friendly's
seminal 1928 analysis documented its early justification: that state courts,
many on short tethers to debtor-oriented state legislatures, would be un-
able to provide the legal stability necessary for commercial growth and
might be prejudiced against out-of-state litigants. To limit federal court in-
trusion into everyday lawsuits, the first Congress established a jurisdic-
tional minimum of $500. Federal court decisions in diversity cases pro-
vided a vital instrument of national development in the nineteenth cen-
tury, fostering conditions that a young commercial republic needed for its
growth. Much has changed since the republic was young. The state courts
are fundamentally different organizations from those of earlier years,
and the federal courts have a lot more to do. Diversity jurisdiction,
though, is still with us, and still controversial among bench and bar. The
committee's deliberations reflected that controversy.

After extensive discussion, a substantial majority of the committee
strongly recommends that Congress eliminate this basis of federal juris-
diction, subject to certain narrowly defined exceptions. If Congress elects
not to make this wholesale change, the committee recommends that it
enact a variety of more modest restrictions. We believe that diversity
jurisdiction should be virtually eliminated for two simple reasons: On the
one hand, no other class of cases has a weaker claim on federal judicial
resources. On the other hand, no other step will do anywhere nearly as
much to reduce federal caseload pressures and contain the growth of the
federal judiciary. Given all the demands on the federal courts, there is lit-
tle reason to use them for contract disputes or automobile accident suits
simply because the parties live across state boundaries-especially when
litigants who do not live in different states must bring otherwise identi-
cal suits in state courts.

NEED FOR THE FEDERAL FORUM

The basic criterion for creating federal jurisdiction is that a particular
kind of dispute needs a federal forum. Accordingly, we do not propose the
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total elimination of diversity jurisdiction. Suits in which aliens are par-

ties and suits of or in the nature of interpleader (e.g., when a stakeholder

seeks to bring competing claimants into court to avoid inconsistent liabili-

ties) also have special characteristics that support preserving the federal

jurisdiction now available to them. Indeed, for such cases, minimal diver-

sity-when any plaintiff is diverse from any defendant-should suffice.

Later in this chapter, we also recommend that Congress make the federal

forum more readily available in certain complex cases-some product lia-

bility litigation, for example-involving scattered events or parties and

substantial claims by numerous plaintiffs. In such cases, the national reach

of a federal court would enable a single forum to resolve disputes involving

multiple parties from many states. And we discuss broadening federal

jurisdiction in certain cases that present both federal and state claims,

such as cases with pendent state law claims.

In most diversity cases, however, there is no substantial need for a federal

forum. Federal courts offer no advantage over state courts in interpreting

state law; quite the reverse. Federal rulings on state law issues have little

precedentiai effect. Proponents of diversity jurisdiction say that these liti-

gants need access to federal courts because of local bias in state courts. We

concede that this may be a problem in some jurisdictions, but we do not

regard it as a compelling justification for retaining diversity jurisdiction.

After the Civil War, Congress required a showing of bias as a justification

for removing diversity cases to federal court, but the 1948 revision of title

28 removed all references to such bias, finding them inappropriate and

noting that the removal-for-bias provisions were seldom employed.

The current law already recognizes that diversity cases dissipate federal

judicial resources-at least if the claim is for no more than $50,000. Diver-

sity is one of the few areas in which Congress has retained a minimum

jurisdictional amount-in-controversy requirement. This is a pragmatic but

essentially arbitrary attempt to limit the diversion of federal courts from

their primary role of litigating federal constitutional and statutory issues.

Similarly, the well-established requirement for complete diversity-that all

plaintiffs be citizens of different states from all defendants-has the effect

of containing the excesses of diversity jurisdiction. But these attempts to

confine diversity jurisdiction create their own problems, as parties seek to

inflate their claims to come within the $50,000 minimum, split related

cases between state and federal courts, or maneuver to defeat federal diver-

sity jurisdiction.

RESOURCES

The problem is not merely that diversity cases misuse federal judicial re-

sources. It is that they they misuse a lot of federal judicial resources. Since
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the early 1970s, diversity cases have consistently constituted from 20 to 25
percent of the district court caseload and 10 to 15 percent of the appellate
caseload. And the volume of filings understates diversity jurisdiction's
impact. Diversity cases account for about half the civil trials in federal
court, and they frequently generate complex procedural and jurisdictional
problems, making them more time-consuming and expensive to process
than similar claims in the state courts.

The cost of this jurisdiction is high. A study by the Federal Judicial
Center estimated that adjudicating diversity cases in 1988 (when the
jurisdictional minimum was $10,000) consumed the equivalent of the
workload of 193 district judges and 22 court of appeals judges. Total costs to
the federal court system, including juror fees and subsidiary costs, were es-
timated to be $131 million annually, more than one-tenth of the federal
judicial budget.

STATE-FEDERAL FRICTION

Diversity is a source of friction between state and federal courts, particu-
larly when a party commences an action based on diversity that is identi-
cal to an action pending in state court. Lack of consistency between federal
interpretations of state law and subsequent pronouncements by a state's
highest court can lead to contrary results in similar cases. Moreover,
eliminating diversity jurisdiction will stimulate political pressure for
state court reform.

STATE COURT CAPACITIES

State courts, of course, have serious problems themselves with growing
caseloads. A National Center for State Courts study concludes, however,
that total abolition of diversity jurisdiction would, on average, generate
about eleven more cases for each state court judge of general jurisdiction,
and, most important, suggests that these cases would generally be evenly
distributed and so would not overwhelm courts in a few areas. In short,
what is a heavy burden to the federal system would represent an in-
significant addition to the work of most state courts because the state court
system is so much larger in the aggregate than the federal court system.
The Conference of Chief Justices has expressed the willingness of the state
courts to accept responsibility for adjudication of this state law litigation.
Should the state courts be concerned, however, we note that Congress has
established the State Justice Institute and appropriated funds for it as a
mechanism through which an examination of this subject could be made.
If diversity jurisdiction is eliminated, in whole or in part, Congress could
provide funds to the state judiciaries for a reasonable period to help them
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adjust to the increased workload and absorb the cases that had been han-

dled by the federal system.

A BACK-UP PROPOSAL

Should Congress decide not to effect the broad elimination of diversity

that we recommend, we urge it to consider the following changes to re-

move the more extreme dysfunctions of the current jurisdiction. At a min-

imum, Congress should:

* prohibit plaintiffs from invoking diversity jurisdiction in their

home states. The only colorable argument supporting diversity juris-

diction-fear of state court bias against out-of-state litigants-has no

force when in-state plaintiffs invoke it.

* deem corporations to be citizens of every state in which they are li-

censed to do business. The same reason that justifies barring diver-

sity jurisdiction to in-state plaintiffs justifies prohibiting it to corpo-

rations in places where they are licensed to do business.

* specify that the jurisdictional floor does not include non-economic

damages, such as pain and suffering, punitive damages, mental an-

guish, and attorneys' fees, which litigants use to skirt the jurisdic-

tional minimum.

* raise the jurisdictional minimum from $50,000 to $75,000 and index

the new floor amount.

In Part II, see also Section B.2, at pp. 44-48, on business to allocate to

federal courts.

Part III contains additional material on this subject.

Partially dissenting statement of Senator Grassley:

Senator Grassley is opposed to the complete abolition of diversity of citizenship

jurisdiction but he supports some of the alternative proposals, such as barring the in-

state plaintiff from invoking diversity, an increase in the minimum amount in contro-

versy, and excluding non-economic damages from the decisional floor. He does not

favor the proposal regarding corporate citizenship.

Dissenting statement of Mr. Harrell and Mrs. Motz:

Congress created diversity jurisdiction 200 years ago to avoid possible discrimina-

tion against out-of-state parties by providing a forum free of political influences and

entanglements. A number of recent, well-publicized cases unquestionably demonstrate

and affirm that diversity jurisdiction is still necessary to guard against this very problem,
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whether the out-of-state party is a plaintiff or defendant. The availability of the alterna-
tive federal forum is often an important element of justice well worth its minor costs.

Moreover, experience shows that diversity jurisdiction, rather than being, as the
report suggests, a "source of friction" between state and federal courts, is an important
part of Our Federalism. Federal judges are kept abreast of state law and in touch with
the real concerns of local citizens and businesses. Without diversity cases, the "cross-
fertilization" and flow of ideas in each direction (e.g., the Federal Rules of Evidence, and
of Civil and Criminal Procedure have drawn many changes over the years from state
rules and many states have adopted changes originating in the federal rules) would un-
doubtedly diminish.

Further, the report's conclusion that diversity cases, which it describes as requiring
"a lot" of time of the federal courts, can easily be shifted to state courts is, in our view,
unrealistic. Although a majority of state chief justices have stated that they would not
object to the abolition of diversity jurisdiction, if supplied with additional resources to
handle those cases now tried in federal court, there is no assurance that they will ever
be provided with these resources. Just as significantly, the majority of chief justices and
other state court judges in the most populous states, like New York, which would feel
the additional burden most keenly, vigorously oppose the shift of diversity cases to
them. Because in a number of the state courts it takes five years or more to bring a
case to trial, the effect of eliminating diversity jurisdiction would be less, rather than
more, efficient administration of justice.

In our view, the recommendation to abolish diversity jurisdiction, which relies on
statistics which concededly may be unreliable (see infra pp. 111-1 2, recommendation
that the Judicial Conference adopt a reliable appellate caseload formula), vastly
overstates the cost incurred by the federal courts in retaining diversity jurisdiction.
However, whatever those costs are, they are not nearly significant enough to justify
the abolition of diversity jurisdiction. Moreover, the "back-up proposal," which would
make corporations citizens of every state in which they are licensed to do business, is
not a limited alternative at all, but would abolish diversity for most corporations and is
thus equally objectionable.

b. Congress should amend the Employee Retirement Income Security Act
(ERISA) to forbid removal from state to federal court of cases in which
the amount in controversy is less than $10,000.

ERISA provides benefits and protections with respect to employee benefit
plans. Dissatisfied beneficiaries of pension and welfare plans may sue to
enforce their rights in either state or federal court without regard to the
amount in controversy. Where beneficiaries assert their rights in state
court, however, defendants often remove the cases to federal court. Many of
these removed cases involve claims for relatively small sums of money.
Persons asserting small claims often have limited means, and removal of
their cases may sometimes be a strategic maneuver to deprive plaintiffs of
the opportunity to proceed in the local state courts where they filed their
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suits. Thus we recommend that Congress allow removal of ERISA cases

only when the amount of controversy exceeds $10,000.

We recommend, however, that Congress preserve plaintiffs' right to sue

in federal court without regard to the amount in controversy, thus giving

plaintiffs the unilateral option of suing in either state or federal court.

2. Business to Allocate to Federal Courts

Eliminating or substantially curtailing diversity of citizenship jurisdic-

tion would provide added capacity to let federal courts resolve additional

disputes when the unique characteristics of the federal courts are perti-

nent. A principal focus of the committee's work has been to preserve the

ability of the federal courts to decide questions of federal law. Thus, several

of our proposals-most prominently our recommendation for substantial

elimination of diversity jurisdiction-will place more of the responsibil-

ity for deciding issues of state law in the state courts. But our concern is not

simply with alleviating federal court workload. Federal courts are only

part of our national judicial system, and their workload is only one piece

in the mosaic of relevant concerns. Our overriding concern, rather, is

promoting the most rational possible allocation of jurisdiction between

state and federal courts.

a. Complex litigation

Complex, multi-party disputes often give rise to litigation in both state and

federal courts. The committee supports a statutory amendment, and pro-

poses two steps the courts should take, to facilitate the processing of complex

litigation in federal court.

(1) Congress should amend the multi-district litigation statute to permit

consolidated trials as well as pretrial proceedings and should create a

special federal diversity jurisdiction, based on the minimal diversity au-

thority conferred by Article III, to make possible the consolidation of

major multi-party, multi-forum litigation.

The past few decades have witnessed a considerable increase in complex

litigation in which litigants press related claims concurrently in several

federal and state courts. Airplane crash and product liability cases are two

examples. There is partial federal court authority to deal with such cases,

but it does not go far enough. For cases already in federal court, 28 U.S.C.

§ 14C7(a) permits consolidated proceedings in cases involving common

questions of fact-but only for pretrial proceedings. As a practical matter, to

be sure, cases often settle, or liability questions are tried together by con-

44 Chapter 2: Reallocating Business Between the State and Federal Systems



sent. Many parties to these national cases, however, cannot have their state

law claims tried in federal court because they are citizens of the same state

as one of their adversaries and thus do not meet the long-standing re-

quirement of complete diversity among parties.

We believe, though, that the federal trial forum should be available to en-

sure the economy of one court's resolving disputes involving multiple par-

ties from many states. Thus we recommend that Congress broaden

§ 1407(a) to allow for consolidated trial as well as pretrial proceedings

and adopt a new jurisdiction based on minimal, rather than complete,

diversity so that parties to a multi-state, multi-party state law litigation can

be included even if they are citizens of the same state. This jurisdiction

would permit more efficient handling of cases that are already partly be-

fore the federal courts, thus minimizing any workload increase. (And

any increase would be more than offset if Congress eliminates most cur-

rent diversity jurisdiction.)

We do not take up numerous difficult subsidiary issues in complex litiga-

tion, such as choice of law, statutes of limitations, single-event or related-

matter jurisdiction, removal, possible revision of joinder and class action

rules, and remand for trial on damages. The American Law Institute and

the American Bar Association Commission on Mass Torts have conducted

major studies of these questions, and the House of Representatives is con-

sidering legislation to create a special federal jurisdiction for mass disas-

ters.

(2) The Manualfor Complex Litigation should include guidelines for consol-

idation and severance.

Generally speaking, federal district judges should consolidate separate

cases and sever common issues for combined disposition if they can do so

efficiently and fairly. Opportunities for consolidation and severance will

become more common, especially if Congress adopts our preceding rec-

ommendation. Consolidation, though, is not always desirable. It may not

be economical, and trial on liability issues alone may skew results. Thus,

while it is important to make consolidation possible for cases in which it

could be desirable, guidelines for its use could reduce its misapplication

when consolidation might be inappropriate. Case law and commentary

provide few guidelines for the judiciary, and this committee is not the

body to devise them. But either the Board of Editors of the Manual for Com-

plex Litigation, 2d, should include such guidelines in future editions, or they

should be reflected in the Federal Rules of Civil Procedure.
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Summary of Comments & Testimony: Overlapping Classes

Michael J. Stortz, Escr., S.F. hearing 5-: Represents a drug

company that has been the target of dozens of class actions upon

withdrawal of a drug from the market. Many seek medical monitoring

- some for statewide classes, some for national classes. They are

pending in half a dozen state courts. The federal MDL judge has

about 30 class actions. Plaintiff counsel have been racing to see

who can go first in getting a favorable class decision. Many of

the state actions cannot be removed. One drug store in Mississippi

has been made defendant in many class actions to prevent removal.

"You can't do two medical monitoring programs," but that is the

risk of multiple actions. And the litigation risks are that "the

state courts proceed on their own schedule without regard to

anything that is happening in the federal MDL." Federal courts are

attempting to corral these problems. It would help to provide some

guidelines through articulated rules. Minimal diversity

jurisdiction also would help. If there is doubt about the ability

to act by rule, legislative proposals would be welcome. "There is

a real problem out there. It's not scattered. It's not rare.

It's very common." As defendant, we argue that an MDL court has in

rem jurisdiction to prevent some of these abuses by injunction.

Despite the anti-injunction act, "judges have created and crafted

solutions, given the pragmatic crisis they face."

There is a further problem with duplicative, overlapping

discovery. The same company officials are being noticed for

depositions in different jurisdictions - there may be demands to

produce the same person for depositions in different places at the

same time. Judges attempt to coordinate, but "it's very much a

liquid promise that, unfortunately," dissolves. Plaintiff counsel

get what they can in the MDL proceeding, and then try state

proceedings to get what was not available in the MDL proceeding.
MDL judges are anxious to accomplish coordination.

(His written statement, 01-CV-011, observes that at times

overlapping classes are filed by the same group of counsel in an

effort to obtain the most favorable forum. More common are filings

by different groups of plaintiffs' attorneys.)

(His written statement also suggests that the proposals to

strengthen review of settlement will be frustrated unless federal

courts are given authority to limit and control parallel state-
court proceedings.)

Jacqueline M. Jauregui, Esq., S-F Hearing p 45 ff: Her firm has

been defending a medical device litigation. In the first six
months of 2001 53 class actions were filed involving the same

product; 35 of them alleged nationwide classes, while 18 alleged a

single-state or Canadian class. 36 were initially filed in federal
court or were removed; they are now in MDL proceedings. There were

17 cases that could not be removed - or, if removed, were dismissed
and then refiled in state court with an additional and local

defendant to defeat removal. These events involve a prodigious



waste of judicial and public resources, and of the defendant's
resources as well. Other people in the product-liability arena

tell me that this is a not uncommon series of events. For just

this one device, the cases in federal court involve 1.5% of a

year's class-action filings. Half a dozen similar events a year
would mount up to 10% of the class-action filings. Minimal

diversity legislation would go a long way toward supporting MDL

processes for these cases. There may be a reluctance to support
expanded diversity jurisdiction, but that is the only way to

unravel this knot. Outside the mass torts context, another client
provided another example. Oklahoma state courts, through the state
supreme court, denied certification of a class. Two weeks later
the same law firm challenged the same practice on behalf of a

different named plaintiff in a federal court class action. A
different client in the insurance field says that the average cost
of discovery and briefing before decision of a certification motion
is one million dollars. The client in the Oklahoma litigation
reflected and agreed that her costs in this stage run from $750,000
to one million dollars. Going through that process twice or more
often is wasteful. The not-published certification-preclusion
draft Rule 23(c) (1) (D) would be a superb tool to diminish the
waste.

When we have been confronted with competing class actions in
different courts, it has tended to be a competition among lawyers
each of whom wishes to represent a nationwide class. Coordination,
when it has occurred, has been the result of informal efforts of

defense counsel. In financial services and insurance litigation,
there has not been any sign of informal efforts of the judges to

cooperate among themselves. Coordination among judges might be a
good thing, "but I don't know whether in a state court setting
judges would be willing to do that."

Gerson Smoger, Esa., S-F Hearing 73 ff: For ATLA. ATLA is "rather
strongly opposed to the preclusion proposals." There has been
limited study and limited ability to get empirical evidence on the

problem of dual classes, apart from "the high profile examples that
we all hear about." The proposals are designed to affect only a

minority of filings, but if adopted in general terms will affect
all state-court class actions. The proposals seem to be simply a
matter of telling judges to do their jobs. "This is legislation
over * * * the state judicial systems." This is a matter for state
legislatures, and perhaps for Congress; it is not a matter for the
rulemaking process. Class actions commonly are justified for

reasons that bear either on efficiency or on providing a forum for
small claims.

As to forum-shopping on certification, once one court has
denied certification the defendant will describe that decision to
any other judge asked to certify the same class. Then it is a
question for the second judge. If the job is not being done right,
the answer lies in judicial education and in cooperation among the
judges.
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Settlement shopping is done by the defendant, by the person
who is being asked to pay money. If the defendant does not want to

settle, there is no settlement to shop. Again, it is a question

for the judiciary. In response to a question whether a court

should be able to enjoin a defendant from settling in another court

while a class claim remains pending in the first court: The

settlement might change, the procedures might change. It may not

be the same cause of action. And the parties may dismiss the

federal action after the court refuses to approve a settlement.
Once an action is dismissed, how does the court exercise continuing
control? Who enforces the injunction - the judge who issued it?

But if the action remains pending in the first court after the

settlement is rejected and another court is preparing to approve

the same settlement, "that's very problematic." Overall, these

problems - the 37 class actions - seem to arise "where there are

high stakes and very bad acts." When there are 37 classes, "a lot
of it gets sorted out realistically fairly shortly on." The

sorting process occurs in the plaintiffs' bar; there is a self-

policing. The problem of overlapping classes is for the most part

being resolved within the system. "You couldn't say that in

certain situations it's not a problem," but the tools exist to

resolve it. Resolution of the actions depends on the defendant.
There is some attempt to try to have resolution even if there are

multiple state and federal actions. It is not always settlement:
very few go to trial. Once the first trial or second trial is lost

on a classwide basis, plaintiffs become unwilling to put more
resources into a classwide trial. A second trial will happen only

if it appears that the earlier trial or trials were not well

managed; the risk, cost, and time required deter multiple attempts.

In response to a question whether it is fair to allow multiple
opportunities for certification? How many times do we have to win
before we lose on certification? Is it fair that when
certification is finally ordered, it's the whole ball game? There
are many types of class actions. In a mass-tort class action,
certification is not the ball game. "The ball game is the reality
of the existence of the large torts." In a small-claim consumer
class action, certification is necessary for effectuation of the
action. The discovery has been done for the first certification
attempt, the issues have been explored, so the duplication in
successive certification attempts is reduced. So in the example
earlier this morning: after Oklahoma courts have denied
certification, a federal judge certainly has power to certify a
class, but certainly will be influenced by what the state courts
did. And there may be a new federal element added when the new
action is filed in federal court; if the law changes, there is a
new certification issue. The reality is that the multiple filings
are there, but most of the federal filings will get consolidated in
MDL proceedings. A lot of the state filings will sit back "and not
have activity." A few state filings will have activity, but you

will never have more than five full "trials" on certification, and

usually it is fewer than two. It is not a matter for judicial
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power to decide whether to enjoin state-court cases once the
federal cases are consolidated for MDL proceedings; that is a
legislative judgment. But the system is working itself out well
without legislation. Informal conversations are taking place among
judges. If there is a federal MDL proceeding, the federal judge
will be talking to the state judges. Informal mechanisms also
exist within the plaintiffs' bar, because there is a coalescence of
the plaintiffs' bar. There is some agreement as to who takes what
roles. When there are multiple defendants, the same thing happens
on the defense side. These things "have to happen because * * *
everyone needs the efficiency. The plaintiffs don't need thousands
of hearings to attend."

(His written statement, 01-CV-017, adds several points. It is
not surprising that these proposals have the enthusiastic support
of multinational corporations. But there is not sufficient problem
to warrant new rules. The federal courts do not need more cases -
and defendants, if given the opportunity, will remove virtually
every class action. Class actions that involve state law belong in
state courts. The draft proposals depart so drastically from basic
federalism as to be unconstitutional. None of the alternative
proposals can disguise the impact. The idea of revising the
statutes to authorize rules that the statutes now forbid is
surprising, absent any "paramount, urgent basis for doing so.")

Jack B. McGowan, Jr., Esq., S-F Hearing 107 ff: Has defended
pharmaceutical, medical-device, and product-liability cases. The
breast implant litigation provides an example of overlapping
classes. One client had 34 federal class actions around the
country, three Canadian class actions, and at last one state-court
class action that was limited to a statewide class. There were
also 17,000 individual actions around the country. It cannot be
said that these numbers reflect the merits of the claims: it has
been fairly well established that there is no causal link between
the implants and autoimmune disease. In another case involving
phenylpropanolamine, there were two virtually identical class
actions filed in California courts, alleging violation of state
unfair competition statutes and seeking statewide class
certification. "One obviously copied the other." The class
actions and individual actions are being coordinated before a
single state judge. (California has a consolidation procedure
similar to federal MDL proceedings; there has been active
coordination. In the breast implant litigation, California Judge
O'Neill was very active in coordinating with the federal MDL
court.) There are, however, likely to be federal actions as well.
The state judge is likely to seek active coordination with the
federal judge. In California latex glove litigation, the state
judge' is having conversations with the federal judge in
Philadelphia who has the MDL proceeding. But for all the efforts
at coordination, state judges oftentimes try to push the litigation
faster than the pace of the MDL proceedings. That happened with
the California breast implant cases; we tried cases; "they were
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never tried in the MDL." The cost of parallel proceedings "is

phenomenal." There have been numerous class actions around the

country in the diet drug litigation. Some seek statewide classes,
while others seek national classes. Some have been dismissed

because the state involved does not recognize medical monitoring
relief. In other states medical monitoring classes were certified.

(In response to a question based on the earlier testimony that

multiple filings get sorted out: "Maybe they are sorted out at

great expense." So it was in the diet drug litigation. It does

not make sense to have more than one nationwide class. "We only

have one group of all the people. And it just makes no sense.")

It may be that the rulemaking process lacks power to address these

problems. But then legislation should be considered. Congress

should address a problem that "is costing hundreds and hundreds and

hundreds of millions of dollars. I'm just talking about three or

four clients." The class actions often come first "because there

is a major interest on the part of class action lawyers, personal

injury lawyers around the country to be there first, to get on the

committee, to be a player in the decisions around the country - not

only in state courts, but in federal courts - to participate in
that activity."

The written statement submitted for the San Francisco hearing,

01-CV-010, added two points. First was an account of a state-court

class action involving laser eye surgery: when the defendant filed

a motion to compel arbitration, a second class action was filed

that named an additional defendant who could not invoke an

arbitration agreement. The sole purpose seemed to be to defeat the

arbitration demand. Second was the observation that mass-tort
litigation often is launched by the filing of multiple class

actions in different jurisdictions. Commonly there is no

coordination or control of discovery, leading to inconsistent
rulings that escalate the cost of litigating. And there may be

inconsistent rulings on class certification.

Anna Richo. Escq., S-F Hearing 129 ff.: Vice-President for Law,
Biosciences Division, Baxter Healthcare. Baxter never made breast
implants, but inherited litigation based on the activities of a
division of an acquired company. It was named in class actions
filed in ten state courts - mostly nationwide classes, four federal

courts, and four courts in Canada. Some sought worldwide classes.
None of the state actions was certified, but Baxter had to contest

certification in each one. The federal actions were consolidated.
Baxter had to settle some 6,500 suits for people who opted out.

The litigation was bet-the-company for Baxter and several other

defendants. The science that exonerated the defendants came too
late for some companies. Baxter did defend individual actions on
the merits; it won consecutively over 20 cases, but the cost was

$1,000,000 to $2,000,000 a case. Publicly-traded companies cannot

afford to defend themselves one-by-one. And the class action is a
lever for settlement.

In the HIV Factor Concentrate litigation, Baxter was sued in



class actions in three state courts and five federal courts. The
federal actions were consolidated, but no class was certified for
trial in any court. These experiences with multiple class actions
brought simultaneously in state and federal courts has shown that
the MDL procedure is an effective mechanism for federal courts.
But competing multistate, multiparty actions in state courts should
be removed to federal court whenever possible. Baxter strongly
supports the proposed Class Action Fairness Act.

The Reporter's Call for Comment is a thoughtful attempt to
address the problems. Multiple overlapping class actions have
overreached the original goal of providing access to courts for
similarly situated claimants. The abuses have ignored the clients
and enriched the attorneys. They ignore due process and single
recovery. "They have presented inconsistent and uncertain results
and have contributed to the financial crisis in which corporate
America, the insurance industry, and the American consuming public
find themselves."

Another illustration is provided by five separate class
actions in four different state courts seeking damages for children
inoculated with childhood DPT vaccine containing Thiomerosol. The
National Childhood Vaccine Injury Compensation Act of 1986 provides
an administrative remedy and precludes injury claims for more than
$1,000 outside the statutory claims process. In an effort to
circumvent this limit, some of the plaintiffs' attorneys are
seeking to represent national classes of persons with claimed
damages of less than $1,000 each. These de minimis claims, when
aggregated, could once again threaten to cripple the industry. The
certification preclusion proposal, draft Rule 23 (c) (1) (D), and the
settlement preclusion proposal, draft Rule 23(e)(5), are clearly
wise. "Each side will have one opportunity to make its best case
on the issuing of class certification or class settlement. The
informed well-reasoned decision of the court * * * will have the
final word on the subject." Forum shopping will be ended.
Judicial resources will be preserved. The Enabling Act gives
authority to adopt these rules; in any event, the Advisory
Committee should recommend them to Congress.

Alfred W. Cortese, Jr.. Escq., S-F Hearing 156 ff. 01-CV-015: The
problem of overlapping duplicative class actions has become worse.
The preclusion rules in the call for comment are within the power
of the Committee to adopt to "protect Federal judges' Article III
powers and jurisdiction. I think that is the essence of
federalism. * * * The federal courts were created to provide

protection to out-of-state residents and to provide protection
against the extension of state law to other states to the detriment
of other state residents." But these are very controversial
issues. They involve exceedingly important policy choices. They
have a substantial impact on substantive rights. Perhaps these
changes ought to be left to Congress. If the Committee decides it
is better for Congress, the Committee has the responsibility to
participate in the process in whatever way it can "to ensure,
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frankly, that Congress gets it right." The letter transmitting the

Mass Torts Working Group Report to the Chief Justice observed that

the best chance of success lies in the lead of the Third Branch

"with a sensitive interaction with Congress." If not rulemaking,

then the Committee should develop a package of legislative

recommendations.

Minimal diversity legislation "should rightly be a very high

priority for this Committee." The Judicial Conference is presently

on record opposing such legislation. That should be worked out,

"so that nationwide class actions are tried or handled in

nationwide courts, federal courts." Dealing with overlapping

classes will (1) avoid the waste of duplicative litigation; (2)

prevent use of overlapping actions for interim strategic effects,

the need to win 50 separate certification hearings until there is

res judicata; and (3) to minimize forum shopping. Sequential forum

shopping is much more invidious in class actions than in individual

actions.

Even with minimum diversity legislation, the preclusion rules

would serve a purpose because there will be a certain number of

competing state class actions that are limited by a state's

boundaries.

John Beisner, Esq., D.C. Hearing 7-16, and written statement (01-

CV-27): Class Action Watch has reported a study of 50 federal MDL

proceedings that involved class actions. The research has been

completed as to 35. There are competing state-court class actions

with respect to more than half, and the number of competing state-

court actions tends to increase as the federal MDL proceeding

continues. Many of the federal proceedings that do not encounter
competing state-court actions involve subjects that cannot be

litigated in state court, as with securities actions. The

Committee should consider carefully adopting rules that operate
only within the federal courts, such as the proposal that a federal

court cannot certify a class after another federal court has

refused to certify substantially the same class. Although in

present circumstances that would leave the plaintiffs free to
migrate to state court, adoption of minimal diversity class-action
jurisdiction would bring the actions back to federal court. It is
hard to find empirical data, but I have had personal experience
with attempts to persuade another federal court to certify a class

that has been denied certification by an earlier federal court.
The Advisory Committee should express support for the pending
minimal diversity bills. The added burden on the federal courts
may not be as great as some fear, since even now federal courts

commonly have to deal with some part of multiple actions and devote

time to efforts to coordinate them. In present circumstances, it

is easier to establish federal jurisdiction of a slip-and-fall
action than a multistate class action. "The interstate class

actions involve more people, more dollars, and more interstate

commerce issues than any other sort of lawsuit that's out there,

yet, by and large, they're being excluded from our Federal Court
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system." (The Vol. 3, No. 1 issue of Class Action Watch made
available at the hearing by an unidentified member of the audience
reports a different survey sent to 75 Fortune 500 companies, with
24 responses. The 24 respondents reported 465 sets of multiple
filings in an 11-year period. The median number of actions filed
in a single "set" was 24.)

The written statement adds that class actions have become
"universal venue" suits - a nationwide class can be filed anywhere
an attorney can find a representative plaintiff. Increasingly,
class actions have become a state-court phenomenon, so much so that
the marginalization of federal courts makes it a real question
whether much can be accomplished by improving federal practice.
Overlapping and competing class actions are "destroying the
legitimacy of the class action device," spawning "an endless
litigation cycle." There is a risk of settlement bidding, and
races to the bottom.

The written statement is supplemented by a copy of an article
by Mr. Beisner and Jessica Davidson Miller, "They're Making a
Federal Case Out of It . . . In State Court," Civil Justice Report
No. 3, September 2001, The Manhattan Institute Center for Legal
Policy. The article reports findings of the County Court Research
Project, detailing experience with nationwide class actions in
state trial courts that have attracted particularly high numbers of
such actions. A wealth of detailed evidence is provided.

Victor E. Schwartz, Esq., for American Tort Reform Assn. and
American Legislative Exchange Council, D.C. Hearing and Written
Statement, 01-CV-031: The published proposals will augment the
incentives for plaintiffs to divert massive class actions to state
courts. It is common practice to recruit a representative
plaintiff from the state of a defendant's principal place of
business. Or the plaintiff may sue a local manager, agent, or
retailer to defeat diversity - an example is an action that
involved the sale of 120,000 [or 140,000] vehicles in which the
plaintiffs added as defendant a salesperson who had sold 14. The
"fraudulent joinder" doctrine has had little effect. Its weakness
is exacerbated by the rule that bars removal on the basis of
diversity jurisdiction after more than one year. The best solution
would be minimum diversity legislation for class actions. But
until then, Civil Rules provisions could help. A rule could
encourage "the highest degree of scrutiny consistent with existing
law in determining whether either plaintiffs or particular
defendants in removal actions are nominal or real." If a local
retailer or distributor is named in a class action against a large
manufacturer, the judge "should conduct a hearing to determine
whether the plaintiffs' counsel truly intends to enforce a judgment
against that local defendant." Sanctions similar to Rule 11
sanctions could be adopted for enforcement. Steps should be taken
to ensure that when there has been an MDL consolidation, later-
filed cases are retained in federal courts rather than remanded to
state courts so that they may be considered for the consolidation.
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And the Committee should consider "whether it has the authority to
promulgate a rule addressing the procedural opportunities to
fraudulently destroy diversity which are created by the one-year
removal requirement." If the Committee concludes that it lacks
power, it should recommend legislative amendments to Congress
establishing a longer period for removal.

Thomas Y. Allman, Esq., D.C. Hearing 105-110, 111-113: Plaintiffs
have a seemingly unending ability to sue in several states
successively. It is astonishing to learn that a defendant can win
by defeating class certification in several states, and then lose:
"how many times do I have to win before the class doesn't have to
be certified"? The certification preclusion proposal is good; if
it requires amendment of the Rules Enabling Act, that should be
done. Another approach would be to encourage the states to enact
similar, parallel, or reciprocal rules; but there is reason to be
concerned that not all states will go along - particularly the
states that are more likely to permit improvident certification.
Settlement preclusion also would be good; it is improper for a
court to approve a settlement that another court has refused to
approve. "There are courts that are willing to do this."
Defendants should refuse to participate in seeking approval by
another court after a rejection. The one personal experience
worked out that way - our agreement to submit the same settlement
to a second court was conditioned on approval of the federal court
that refused approval. The federal court "did have a problem with
it" and we stayed in federal court. A rules amendment would help;
it would help even if it addressed only federal courts, not state
courts. Federal courts should be encouraged to make maximum use of
the power they have under the anti-injunction act; the current
"knee and hip litigation" is an illustration. We should focus on
what is a national class action, looking to citizenship of class
members, the amount in controversy, and the nature of the
controversy. The best remedy would be to support minimal diversity
jurisdiction for national class actions. Together with MDL
procedures, concentration of these actions in federal court would
be a big help. (His written statement suggests that Rule 23 might
provide that a person who seeks to represent a class commit to not
seeking certification by another court; he recognizes the
difficulty that other representatives could be found. The obvious
solution is to authorize federal courts to enjoin state-court
certification proceedings. Minimal-diversity jurisdiction is still
better.)

Lewis H. Goldfarb, Esq., D.C. Hearing 132-140: Overlapping class
actions are a serious problem. It is important to distinguish the
circumstances that give rise to them. They may arise because
competing lawyers choose to file actions "all over the country."
But they also may arise as a calculated strategy of a common group
of lawyers. A "joint venture and fee agreement" is provided with
the written statement. This agreement establishes strategies among
cooperating lawyers that include filing multiple state class
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actions "in order to coerce settlement. That is the kind of

situation that I'm used to dealing with and that many others are

used to dealing with." Another illustration is provided by the

many cases filed involving every pharmaceutical product that

includes PPA. "No one, no lawyer should be able to march into

court on behalf of millions of clients and ask a judge down in

Plaquemine in Louisiana to decide that some pharmaceutical

ingredient is harmful. I mean, that's a job for the FDA." The

same is true for vehicle components. (His written statement, 01-

CV-019, adds that "[t]he proliferation of such lawyer generated

class actions is one of the many unfortunate by-products of the

tobacco settlement - plaintiffs' lawyers, believing their own

press, now see their clients as the public at large, and believe

that the public is somehow served by whatever settlement they can

extract from a deep pocket defendant, regardless of who gets the

payoff." One client had 25 nearly identical state-court class

actions filed against it in a 2-month period. Another was sued in

six, and threatened with 30 more - it took more than a year to get

them dismissed, at considerable cost and after suffering

substantial adverse publicity. The overlapping class proposals are

creative and effective solutions, but they will have no impact at

all when the cases are all filed in state courts, and they will

take years to implement. The Committee should endorse minimal-
diversity class-action jurisdiction bills.)

Prof. Ian Gallacher, D.C. Hearing 141: Asks the committee to

support the legislation pending in Congress.

Michael Nelson, Esq., D.C. Hearing 161 ff: One of his clients is

defending a number of state-court class actions. In each, the

complaint disclaims any recovery greater than $75,000 for any class

member. Plaintiffs clearly are trying to avoid federal court. The

discovery in these cases "is astronomical." One judge has ordered

discovery of 80,000 e-mails from one corporate defendant. Minimum
diversity legislation would go a long way to address these issues.

"The preclusion rule * * * would also help." And something should

be done to regulate voluntary dismissal. A client has encountered
this dilemma: A class action was started by a firm, and remains

pending. A lawyer left that firm and started an identical class

action at a new firm in one state; it was voluntarily dismissed
after motions to dismiss were filed. The action was then filed in

a second state, again alleging a nationwide class. The law of that

state was changed and that action was dismissed. A new action was

brought in yet another state. Something should be done to stop

this. (His written statement, 01-CV-021, observes that the
effectiveness of federal class-action rules depends on establishing
federal court authority to manage and control overlapping state and

federal actions. Overlapping actions increase the plaintiffs'
opportunity to achieve certification in at least one forum: the

defendant can never win, and the millions of dollars in costs to

defend each action create pressure to settle to buy peace "at a

premium to avoid potentially catastrophic results in any one
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forum." The Committee should go further than the proposed
amendments to take every opportunity to remedy the problems created
by overlapping class actions.)

David Snyder, Esq., and Kenneth A. Stoller. Esq., D.C. Hearing 167
ff. : Representing the American Insurance Association, notes the

perspective of insurers: They are "the financial managers of the
civil justice system, * * * a pass-through mechanism between

plaintiffs and defendants." Insurers, increasingly, are also

defendants in class actions. Insurers also work with public-
interest groups to bring about safer workplaces, safer products,
cleaner air, and so on. From these perspectives, the most
important reform is to address the problems that arise from
decision by state courts of class actions with nationwide
significance. The state courts are not equipped to do that.
Federal courts should be restored to their "appropriate and
constitutional role in the class action situation." An example is
provided by an action in a Washington State Court asserting
"diminished value" claims on behalf of a class that includes
residents in 27 different states. The National Association of
Insurance Commissioners joined in an unsuccessful attempt to win
review of the certification. They urged that the effect of the
class certification is to apply Washington law extraterritorially
to all these states, depriving state regulators and legislators of
the power to regulate within their own states. (The written
statement, 01-CV-022, urges the Advisory Committee to "implement,
or at least support," minimal diversity reforms. Federal
jurisdiction is particularly appropriate when the legal issues are
subject to litigation and adjudication in many states, the law
varies significantly across state lines, and the industry involved
is heavily regulated by state systems.)

Robert Scott, Esq., for Lawyers for Civil Justice, D.C. Hearing 175
ff.: The proposed rules changes do not go far enough. The
plaintiffs' bar now routinely seeks class certification of product
liability claims, creating "bet the company" cases. The mere fact
of aggregation is enough to coerce settlements. These multi-
million dollar transfers have significant long-term implications
for the economy and for society. The race for certification leads
to overlapping actions in state and federal courts, "trampling on
the due process rights of the defendant." The class representative
claims to represent unknown numbers of people, most of whom do not
even know of the class action, probably would not seek to vindicate
the claimed rights, and in many cases would object to being thrust
into a court proceeding without their knowledge or consent. The

opt-out change in 1966 was wrong. Federal-court oversight is
increasingly important: "It is not uncommon to observe overlapping
putative class actions in Federal and State Courts by the same or
different groups of plaintiffs' counsel." First, the Advisory
Committee should support minimal diversity legislation. A
preclusion rule also should address "the problem of multiple
conflicting, overlapping, and competing class actions because of



the increasing frequency of competing and overlapping parallel
suits." The present system leads to waste and inefficiency. It
also leads to inconsistent rulings both on substantive matters and
on discovery. Coordination is attempted in some cases, on an
informal basis, but when it works it is only after great
expenditures of money, time, and other resources. (The written
statement, 01-CV-038, adds that a rule or statute should bar mass
tort actions on a consolidated or class-action basis "because such
trials result in the deprivation of both plaintiffs' and
defendants' due process rights.")

Stephanie A. Middleton, Esq., D.C. Hearing 184 ff.: The better
federal courts become in the fair processing of class actions, the
more irrelevant they become. Plaintiffs go to state courts and
frame actions that cannot be removed. Overlapping, competing,
copycat class actions require defendants to submit to coercive
settlements. Most state courts are very good, but it takes only
one or two state courts to be open to abusive class actions to
allow the abuses to continue. State courts also lack the resources
available to federal courts. One current area involves the managed
care industry. There is a federal MDL proceeding in which the
judge is carefully considering all motions to dismiss, for
discovery, and so on. Meanwhile, state courts have certified
parallel class actions, heavy discovery proceeds, and the cases are
headed for state-court trials. The first the industry learned of
these actions was not by filing, but by a story in the Wall Street
Journal; the Journal was told by the lawyers that they were going
to force settlement by driving down the defendants' stock prices.
There are abuses, "and there are some very sophisticated, very well
financed, very good attorneys who do know how to force
settlements." We cannot explain to our clients how we can be sure
that we are buying peace, what class actions are about, how we can
budget for them. The Advisory Committee should support minimal
diversity jurisdiction. In response to a question, the federal MDL
proceeding is a bit unwieldy, but the judge is considering every
motion; the problem is that there are unremovable actions in about
20 state courts. (Her written statement, 01-CV-032, urges adoption
of a preclusion rule to "enforce a denial of certification" by
barring attempts to obtain certification of any substantially
similar class no matter who might appear as representative. A
preclusion rule precludes serial forum shopping, but leaves
plaintiffs free to use other procedural devices. In response to a
question at the hearing, she observed that a preclusion rule that
operates only among federal courts would not address the real
problems, which arise from state proceedings. The written
statement also offers examples of cases in which state courts seek
to fix the law of a single state on all states through nationwide
class actions. She further observes that there is a drug store in
Jefferson County, Mississippi, that has been made defendant in many
actions - commonly to be dropped after expiration of the time
allowed to remove a diversity action.)
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David E. Romine, Esq., D.C. Hearing 256-257: The proposal to give

preclusive effect to a federal court's refusal to certify a class

has good and troubling aspects. Description of a case in which the

federal court enjoined a competing state class action seemed an

appropriate step. But states are entitled to have their own

procedures, and it is not clear that a federal court should be able

to say that a state court cannot certify a state class action.

Walter J. Andrews, Esq., D.C. Hearing 276-280: Class-action

practice raises the costs of insurance more than any other
litigation activity. Competing and overlapping class actions

multiply expense with motions practice, discovery, certification,

scheduling, and other pretrial procedures occurring simultaneously
on multiple tracks. The likelihood of inconsistent decisions
impairs the proper consideration of claims and defenses. There may

be outright forum shopping. Alternatively, multiple actions may be

filed for strategic purposes. "[R]eforming this practice is

perhaps the most fundamental problem with the present class action

practice * * *." Plaintiffs have unfair opportunities to

relitigate endlessly the certification question, and to impose

unmanageable discovery demands.

Judith Mintel, Esq., State Farm Mut. Auto. Ins. Co., D.C. Hearing
294-301 and Written Statement, 01-CV-040: State Farm is defending

a large number of class actions; 90% of them are in state court.

They have experienced "drive-by" certification ordered before

service of process. State court actions often involve major

policies pursued across the country. One example is the use of

crash parts not made by original equipment manufacturers. Many

states have concluded that it is desirable to use these parts to

reduce costs and insurance premiums, to promote international
trade, and avoid monopoly pricing in an area that involves tens of

millions of people and billions of dollars. After winning or

settling 19 actions, a court in Southern Illinois entered a
$1,800,000,000 judgment for a nationwide class finding the practice
unlawful. Diminished value cases are coming next. "[W]hat I'm

seeing in these cases, these are federal questions * * *." It

would help to have a rule that denial of class certification by a

federal court precludes certification of the same class by a state

court. (Her written statement supports minimal diversity
jurisdiction bills. It also provides much greater detail about the

multiple overlapping state-court class actions encountered in the
non-OEM crash parts and diminished value cases. Following the
Illinois judgment in the crash-parts case, State Farm "no longer

issues repair estimates using non-OEM parts." There is also a

detailed statement that some state courts persist in certifying
nationwide classes to apply their own law to outlaw practices that

are in fact lawful in some or many of the states included in the
class.)

Sheila Carmody, Esq., D.C. Hearing 301-310, and Written Statement,

01-CV-050: There is a problem with overlapping class actions so

severe as to require action. Minimal diversity jurisdiction is
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desirable. Preclusion rules also are desirable. "I have cases,

substantially similar cases in Arizona, Florida, Maryland,

Washington, Illinois, Louisiana." The enormous costs of defending

include a cost no one has yet mentioned - not just document

searches, but document retention. One particular case is an

illustration of the origins of these actions. Deposing the class

representative in our action, we were led to his deposition in

another action in which he also represented a nationwide class. In

that deposition he stated that he had told counsel he did not want

to be representative in the present action, but they kept calling

and finally he agreed. He repeatedly stated that he was thinking

about dropping the present action, and that he did not bother to

open communications from class counsel. But the case continues.

(Her written statement offers examples of two other cases in which

class representatives stated that they had not been injured by the

practices complained of in the class action. She adds that

nationwide class actions are being filed in state courts to avoid

MDL consolidations in federal courts. The testimony of some that

the problems are being worked out informally "is not supported by

the countless simultaneous class actions that are being litigated

even during this Comment period." The Committee should consider

supporting minimal diversity legislation. There also is a problem

with "sequential forum shopping" in which a denial of certification

in one court is followed by filing in another court. The Committee

should support a rule change or legislation that establishes

preclusion on the certification issue.

Bruce Alexander, Esq., D.C. Hearing 310 ff and Written Statement,

01-CV-041: Minimal diversity is good. One example is a series of

eight successive litigations; seven were filed by the same firm,

six of them within three days and in six different jurisdictions.

The plaintiffs lost all of the certifications, but the defendant

had to litigate the issue every time. It also would be useful to

have a rule that once a federal judge has denied certification, no

court can certify. But the alternative approach that would

preclude a lawyer from making successive attempts to achieve

certification should be rejected - it is in all practical respects

a regulation of the practice of law. There is another problem not

yet mentioned. Class action counsel will have a local practitioner

file an action that includes a small federal claim with small state

claims; after the time to remove has passed, the complaint is

amended to add class allegations. This strategy should not be

allowed to defeat removal. The remedy is to provide that addition

of class allegations starts a new period for removal.

Bruce S. Harrison, Esq., D.C. Hearing 327 ff. and Written

Statement, 01-CV-060: After years of employment discrimination

class actions in federal court, it looks as if the focus will shift

to state courts. One example is presented by an opt-in action in

federal court under the Fair Labor Standards Act that is duplicated

by an opt-out class action pending in a Washington state court. If

the state action proceeds, it will be a race to judgment. It is

14



not at all clear that judgment in the state action will be good 
for

class members, because the state law sets a much higher standard

for liquidated damages than the standard set by federal law. 
There

is a risk that the rights of employees will be lost in the shuffle.

There is a further problem of what law to apply in the Washington

court: the class includes members from states with differing 
laws,

including five states that do not even have fair labor standards

laws - will the court apply its own law? Will it group claims

according to similarities of state laws? The class action fairness

acts should be passed by Congress. The Rules Committee should

study amendments, as to the Anti-Injunction Act, that would give

federal courts power to prevent competing class actions in state

courts.

Linda A. Willett. Esq., 01-CV-028: The Reporter's Call for Comment

and testimony of McCowan and Richo in San Francisco "more than

adequately set forth the enormous problems created by duplicative

class actions and strengthen our belief that the filing of

competing suits is an egregious abuse of the intended purpose of

class action litigation." The remarkable work of coordinating

federal and state actions in the breast implant litigation serves

to show how difficult the enterprise is. The coordination came

"only after a number of chaotic years during which corporate

defendants were forced to pay exorbitant settlements in order to

avoid the substantial economic threats posed by competing class

actions, endure the often unfair treatment in state courts as out-

of-state parties, fell victim to the inconsistent, or absent,

application of Daubert standards to scientific evidence, and

literally spent thousands of valuable work hours and millions 
of

dollars attending the often repetitive discovery coming from 
all

fronts." Plaintiffs' counsel have learned from the eventual tour

de force accomplished by Judge Pointer in effecting substantial

coordination with state courts; they now "strive to file their

overlapping actions in courts that history has demonstrated are

less apt to cooperate with federal court efforts to coordinate

litigation." Similar problems are looming in the growing number of

class actions filed against manufacturers of products containing

phenylpropanolamine. (These actions are described at length.

Plaintiffs' attorneys "appear to intend to move at warp speed to

the end game - settle now - using the threat of overlapping class

actions to convince defendants they should pay now or suffer. That

may be effective, but it is not fair!") The draft proposals

dealing with overlapping class actions and preclusion would be 
a

modest improvement. The Advisory Committee has authority to adopt

such proposals. But if it decides not to adopt them, it should

recommend a comprehensive package of meaningful rule and

legislative proposals. The Advisory Committee should support

minimal diversity jurisdiction legislation. But even with such

legislation, preclusion rules will be necessary because "individual

competing state class actions would continue to cause waste and

inefficiency, in terrorem strategic effects, and unfair, sequential

forum shopping."
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Donald J. Lough, Esq., 01-CV-029: Details the experiences of Ford

Motor Company. "Overlapping class actions are one of the biggest

legal problems confronting Ford today * * *." "In the past ten

years, average annual class action filings against Fort have

increased by 1,600%." There are three types of overlapping

classes: concerted, competing, and copycat. (1) "Concerted class

actions are multiple cases in multiple courts alleging essentially

the same class claims by the same lawyers. * * * Concerted class

actions are the preferred method of forum shopping in class

actions." Several examples are offered of concerted filings

against Ford. "No legitimate purpose is served when a single

lawyer or a group of lawyers acting in concert file multiple cases

seeking the same relief for the same people." (2) "Competing class

actions allege essentially the same class claims by plaintiffs'

lawyers who are not working together. In these cases, rival

counsel race to the courthouse to be the first to obtain class

certification or a settlement." Among the examples is "[a]n

eruption of competing class actions immediately followiing] a joint

announcement * * * of a recall of 6.5 million tires * * *. More

than 100 class actions were filed, mostly in state courts, by

nearly 100 law firms. In the most egregious case, one plaintiffs'

lawyer anxious to get a lead on his rivals literally 'sued first

and asked questions later' - the day after the recall announcement,

he filed a form complaint with hundreds of blanks where the names

of the parties, the products and the liability theories were to be

inserted." [94 of the actions have been consolidated in federal

MDL proceedings; 7 "remain trapped in state courts" because they

were remanded before the MDL consolidation. The federal judge has

achieved an unprecedented level of cooperation between the state

and federal courts.] Competing actions follow a common pattern:

"competing class actions filed in quick succession following

publicity about a recall, termination of a product or a government

investigation." "The interests of consumers and judicial

efficiency are not served when dozens of different law firms

purport to represent the same class of plaintiffs. Certainly,

public confidence in class actions and the legal profession is

diminished by the spectacle of feeding frenzies among contingency

fee lawyers competing to control cases." (3) "Copycat class

actions are filed after a decision by one court on class

certification or the merits. Copycat cases are filed for three

reasons: to end-run a prior denial of class certification, to

capitalize on a class certification order entered by another court

or to interfere with a potential settlement." Examples are given.

As to solutions: "Overlapping class actions are filed predominately

in state courts because plaintiffs' lawyers avoid federal court in

favor of state courts with lax class certification standards." The

Advisory Committee should support minimum-diversity legislation.

The Committee also should adopt a rule that denial of class

certification by a federal court precludes all federal courts from

certifying substantially the same class. Courts should be

empowered to impose sanctions on counsel who without good cause

attempt to relitigate a federal court's denial of certification, or
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who unreasonably and vexatiously multiply class actions by filing

overlapping cases. And proposed Rule 23 (g) (1) on appointing class
counsel should require appointment of class counsel at the outset
of the case to discourage "piling on" by multiple filings.

Patrick Lysaught, for Defense Research Institute, 01-CV-033, 034,
046, 047: The second section, 32-56, responds to the Reporter's
Call for Comment. It pursues many themes. (1) First is a

statement that the problem of overlapping class actions is severe.

The problem arises because counsel can derive economic benefit from

a class action, leading to competing filings in an attempt to gain

control of the litigation. Few courts would countenance multiple
filings by a single plaintiff, whether represented by one counsel

or many; "[u]nfortunately, in class action litigation, this is the

rule, rather than the exception." Examples are provided. In the

Fen-Phen litigation, 58 class actions were filed in federal court
and 75 in state courts; when Baycol was withdrawn from the market,
56 class actions were filed in federal courts, and 64 in state
courts; when Rezulin was withdrawn, 64 class actions were filed in
federal courts, and 24 in state courts; in litigation involving an

"orthopedic medical device," 37 class actions were filed in federal
courts, and 18 in state courts. A Federalists Society survey
provides further information. (2) Due process requires that an

attorney who seeks to represent a class vigorously pursue the best

interests of class members. "Filing of multiple and competing
class actions generally demonstrates that such is not the real

goal." Defendants face potentially enormous and completely
unnecessary costs. The deliberate effort of federal MDL courts to

provide due process "often permits judges in state court the

opportunity to proceed far more 'expeditiously.' * * * There are

genuine reasons for concern about maintaining and securing due
process because state courts often lack the resources to
appropriately address the issues and sometimes do not neutrally
apply the law." Defendants face the incredible due process dilemma
that they have to relitigate the same defense "over and over until
eventually a loss occurs in some court. Resulting pressures on the
companies' resources and its stock prices are enormous." (3) What
is needed is a mechanism that enables a single federal court to
take control of all class-action litigation that arises from the

same transaction or occurrence and involves the same claims. That
will require ready removal of state actions to federal court. At

present, cooperation between federal and state courts "is the

exception, not the rule." (4) It may be difficult to win adoption
of either form of the Rule 23 (g) draft on competing class actions,
but it is worthwhile. The purpose is to maintain the authority of
a federal class-action court and the integrity of federal class-
action procedure. The first alternative allows regulation of

competing litigation in any form; this is necessary to reach state
procedure that involves massive joinder without class procedures,
as in Mississippi's "all for one" proceedings. The second
alternative, which allows control only of state-court class
actions, would be less effective. The provisions in (g) (2) and (3)
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that authorize deference to state courts, or coordination with
them, are useful, but "much more could be done to provide helpful
insight." "Virtually all class actions, unless strictly limited to
citizens of the forum state, should be supervised by a federal
court. Although state courts have many outstanding judges, simply
put, seldom do they have the same level of resources available to
federal court judges." (5) "[R]elitigation of the same class
action issues once a court * * * has denied class certification is
virtually never appropriate." Unless denial of certification has
res judicata effect, failure to meet the requirements of Rule 23 in
one proceeding becomes meaningless. A rule such as proposed
23(c) (1) (D) "should be unnecessary, but that is not the case." The
rule should not depend on the court's determination to issue a
preclusion order; preclusion should be automatic. It would be very
helpful to provide detailed guidance on the reasons that defeat
preclusion - whether a later class involves substantially similar
claims, issues or defenses, or whether a difference of law or
change of fact creates a new certification issue. It is proper to
bind absent class members - only the issues actually addressed are
precluded, and class members remain free to pursue individual
actions or substantially different class actions. To be sure,
creative state legislatures or courts may seek to lower the bars to
certification, thus defeating preclusion, but the effort is
worthwhile. The alternative that would add a factor to Rule
23(b) (3), inviting the court to consider as part of the superiority
determination whether any other court has refused to certify a
substantially similar class, is reasonable. But it should be made
clear that preclusion applies only if the due process rights of the
parties were protected by a state court denial of certification,
and that there must have been written findings of fact and
conclusions of law so that the federal court can determine whether
the reasons for denying certification still apply. (6) Settlement
finality will reduce the practice of settlement shopping. This is
eminently fair. The exceptions that allow approval of a
substantially different settlement, or approval of substantially
the same settlement in face of changed circumstances, are important
and "make good sense." But there must be clear guidelines,
preferably in the Note or at least in developing case law, to
establish what is meant by "'substantially the same,' or not." And
if a new court concludes that a second settlement is not
substantially the same, it should be made clear that the first
court has power to enjoin approval of the settlement. And in any
event, appeal should be permitted from the determination whether
the settlement was substantially the same. Changed circumstances
may relate to the development of the litigation from infancy to
maturity. Changes in the defendant's financial condition are
relevant. So are changes in the strength of the liability issues.
The alternative, which would add a provision to (e)(1)(C)
prohibiting approval of a settlement rejected by another court, is
preferable because it is a stronger admonition. [Reporter caution:
this comment may reflect a misleading suggestion in the call for
comment. The (e)(1)(C) alternative affects only approval by a
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federal court; it leaves state courts free to approve a settlement
rejected by a federal court.] (7) The Rule 54(b) analogy rule that
would allow entry of final judgment refusing to certify a class or
to approve a settlement "is the best of the various alternate
approaches." It is best because it goes beyond issue preclusion.
Class members are bound. There is no need to worry about
confusions of the right to appeal: there should be a right to
appeal a certification decision. (8) The alternative that would
preclude a lawyer from directly or indirectly seeking a second
certification decision is not likely to be much help. It will be
difficult to stop indirect participation. And this approach is no
help when competing class actions are filed by different lawyers.

Part III, pp 57-62, reviews again the problems caused by
multiple class-action filings. The perspective again is that the
increasing control of class actions by federal courts, and
particularly the unwillingness to use class actions to address mass
torts, has led to filings in state courts that have proved friendly
to plaintiffs and hostile to defendants. The Advisory Committee
should support minimum diversity jurisdiction; to avoid occasional
wrangling, it would be better to set the same $75,000 amount-in-
controversy threshold as is used in § 1332 for ordinary diversity
jurisdiction. In the alternative, federal removal jurisdiction
could be established to reach: ,(a) any class action or
consolidated proceeding; (b) pursued on behalf of citizens of more
than one state; and (c) that ARISES from a transaction or
occurrence implicating interstate commerce * * *."

Alan B. Morrison, Esq., 01-CV-042: Makes points in three parts.
(1) It is important to distinguish simultaneous from consecutive
class actions. Simultaneous actions create problems of
coordination in discovery and timing of certification motions, and
most importantly problems of defining which court has ultimate
authority. Consecutive actions involve second attempts by those
who have failed in certification or settlement; there are not as
many of these. The evidence that must be gathered to identify and
assess the problems is different for these two different
situations. (2) Action in either area involves potential
intrusions on state-court power, and on the freedom of litigants to
choose a forum. Proposals such as minimum-diversity jurisdiction
have been extremely controversial, and so far have failed in
Congress. "[T] his is an area in which the rulemakers should be
reluctant to tread because it is more political than procedural."
Congress has not considered legislation focused on the consecutive
actions. (3) The models in the Call for Comments have limits. The
certification preclusion model depends on interpretation of what is
a substantially similar class, and what changes of law or fact may
justify reconsideration of the same class certification. If a
federal court decides these questions, it must act by injunction;
that is intrusive. If the second court decides, as usual with res
judicata, the limit on the second court may be ineffective. The
alternative models fare little better. An attempt to treat denial
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of certification as a final judgment does not square 
preclusion of

absent class members with due process: no class has been 
certified,

so how can they be bound? Lawyer preclusion intrudes on regulation

of lawyer activities, a matter left to the states; litigation of

"indirect" involvement "would, at best, create a lengthy 
digression

from the main case." The proposals dealing with federal-court

control of state-court actions encounter the difficulty that a

court has no personal jurisdiction over absent class members 
until

a class has been certified and an opportunity to opt 
out has been

given. Once a person opts out, moreover, there is nothing to

prevent an individual action, and no apparent basis for 
barring the

opt-outs from filing an independent class action.

Exxon Mobil Corp., 01-CV-059: Class action practice, designed to

eliminate repetitive litigation, to promote judicial efficiency,

and achieve uniform results has developed into a practice that

"perverts each of these original goals." Exxon Mobil has "seen an

increase in competing class actions filed against it 
in different

state courts." These actions are used "to avoid federal

jurisdiction, consolidation, and oversight * * *." The most

effective means of addressing these problems require 
legislative

action, including the pending minimal diversity legislation. 
The

Judicial Conference should support this legislation.

ABA Antitrust Law and Litigation Sections. 01-CV-069: "[Wie

strongly favor the Advisory Committee's continued efforts to

address these issues. Overlapping and competing class actions

continue to be a problem for practitioners * * *."

Association of the Bar of the City of New York, 01-CV-071: 
Attaches

a June 1, 2001 letter addressing the rules proposals that later

were circulated with the Reporter's Call for Comment. The

proposals seem better fit for legislation than rulemaking. 
Concern

about Enabling Act limits is an impediment that suggests Congress

should address these issues. The preclusion proposal, moreover,

raises other questions: what is a "substantially similar" class?

How long would the preclusion last?

Civil Division, U.S. Department of Justice, 01-CV-073: The

Committee should continue to review Rule 23 amendments "to clarify

or enhance the authority of district courts to issue orders

concerning duplicative or overlapping class actions." 
The problems

that were identified in the Committee's April 2001 draft "merit

further examination."

Prof. Martin A. Redish for Lawyers for Civil Justice, 01-CV-074:

The problems addressed by the overlapping class proposals "are

extremely serious ones." The problems asserted by many are

overstated. "[Ilt is essential that the Federal Rules provide for

a mechanism to prevent the inescapable and severe harms 
that flow

from the problem of overlapping class actions." Permitting another

court to certify a class that a federal court has refused to

certify "enables plaintiffs' lawyers to use the class action 
device

as a means of legalized blackmail. * * * [Diefendants are
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effectively forced to 'buy' litigation peace." The resulting forum

shopping is much worse than the single federal-state choice that

animates Erie doctrine. It is necessary to extend preclusion

beyond the particular representative who failed to win

certification. Class members remain free to bring individual

actions. In any event, in most class actions it is the attorney,

not the named plaintiff, who is the real party in interest. The

proposed preclusion rules, moreover, include rules that run in both

directions - refusal by a state court binds federal courts, and

refusal by a federal court binds other federal courts as well as

state courts. Such preclusion is far less invasive than an

injunction to protect a federal judgment. But empowering a federal

court to enjoin an overlapping class action is itself proper

federalism; the in-aid-of-jurisdiction exception in § 2283 "clearly

authorizes such relief." This interpretation brings that exception

in line with the relitigation exception. Section 2072 permits

adoption of such a rule; Rule 13(a) already has the effect of

precluding litigation in state court on a claim that ought to have

been asserted as a compulsory counterclaim in federal court.

The Committee should support minimal diversity legislation,

"fulfilling its role as an important partner in the fashioning of

modern federal procedure." Anecdotes about the abuse of class

actions in state courts show that "concerns about prejudice towards

out-of-state interests go considerably beyond the purely

theoretical." Indeed, established doctrine rests on a form of

minimal diversity - only the citizenship of the named class

representatives is considered in determining whether there is

diversity jurisdiction.

Denise P. Brennan, Esq., 01-CV-080: Concurs in the statement filed

by Bruce Alexander; see above.

Beverly C. Moore, Jr., Esq., 01-CV-083: "The impetus for many of

these Rule 23 'reforms' * * * comes from large corporate defendants

who are frustrated that clever plaintiffs' counsel can forum shop

to find a judge somewhere who will certify a class, meaning that

such defendants cannot consistently rely upon federal judges

disproportionately appointed by Republican presidents to deny class

certification." "This is very selective forum shopping," aimed at

a small number of local courts, often courts with only a single

judge so the plaintiff knows who will get the case. It is to the

Committee's credit that it decided that it could not adopt minimal

diversity proposals under the Enabling Act. The certification

proposal in the Rule 23(c) (1) (D) draft "is unnecessary because

forum shopping for a pro-class action federal judge has not been a

particular problem." If a class certification is not final, why

should a denial be final? And federal courts generally give great

deference to a prior class denial by another federal court - there

is no need for res judicata. More importantly, a new class counsel

may be able to "fix" the cause of denial; the fix may not lie in a

change of fact or law, but a different crafting of the same facts

and law. An injunction against related class actions, as the draft
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Rule 23(g) would permit, also is unnecessary; federal courts

address these problems through J.P.M.L. tag-along rules and § 1404

transfer.

Mortgage Bankers Assn., 01-CV-087: Understanding that there are

legitimate issues of Enabling Act Authority, immediate reforms are

needed to address multiple class actions. Most MBA members have

mass consumer bases, and are heavily regulated by both federal and

state law. That supports multiple class actions. In the last

several years "over 200 materially identical class actions

challenging lender-paid compensation to mortgage brokers under the

Real Estate Settlement Procedures Act * * * have been filed all

over the country." There is naked judge-shopping. In at least

seven instances a single lender has been sued on three or more

occasions, each suit challenging the exact same practice on behalf

of a putative nationwide class. Even when the actions are in

federal court, MDL processes do not always work: several members

have failed to achieve consolidation of parallel actions, while

another has won consolidation in seemingly identical circumstances.

And MDL processes cannot work when the fillings are sequential, not

simultaneous - members have had the experience of defeating class

certification, "only to have the same plaintiff's counsel or

copycat counsel file the identical lawsuit with a new named

plaintiff in some other federal jurisdiction." Comity, res

judicata, and collateral estoppel principles have not stopped the

practice.

J.C. Powell, Esa., 01-CV-088: Centralizing mass-tort litigation

will harm people. In fen-phen, the lawyers involved in the federal

MDL proceeding failed to produce damning documents regarding the

bias of the key witness. The information "was finally obtained

after the compliance with state laws regarding discovery." "The

use of many eyeballs watching inspecting matters is important."

Lawyers' Committee for Civil Rights Under Law, 01-CV-091: (For 18

civil rights, public interest organizations, and bar associations;

joined by law firms, practitioners, and professors.) Legislation

such as the "Class Action Fairness Act" would have astounding and

disastrous consequences for class-action practice in federal

courts. The federal caseload would be expanded by hundreds of

complex cases that do not involve federal law. Rule 23 amendments

such as those proposed now would further complicate class-action

practice, and are clearly inconsistent with legislation that would

enormously increase the volume of federal-court class litigation.

Association of Trial Lawyers of America, 01-CV-098: Has in the past

commented extensively on the drafts presented most recently in the

Reporter's Call for Comments. "lIIt is our understanding that

those proposals will not be pursued further. Accordingly, we will

have no more comment on them at this time."

Chicago Conference: October Minutes Summary

Panel 5: overlapping and Duplicative Classes:
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The Extent and Nature of the Problems

Panel 5 was moderated by Professor James E. Pfander. Jeffrey

J. Greenbaum, Esq., and Professor Deborah Hensler were presenters.

Panel members included Fred Baron, Esq.; Elizabeth Cabraser, Esq.;

William R. Jentes, Esq.; John M. Newman, Jr., Esq.; David W. Ogden,

Esq.; and Lee A. Schutzman, Esq.

The panel was presented a set of questions: How often are

overlapping and duplicating class actions filed? What function do

they serve? Are they filed by the same lawyers, or do they result

from races of competing lawyers? Can we identify subject-matters

that typically account for this phenomenon? What eventually

happens - do most of the actions simply fade away?

Professor Hensler began by suggesting that only a subjective

answer can be given to the question whether there is a problem, and

if so what is the problem. It is hard to agree. The RAND study

began by interviewing some 70 lawyers on plaintiff and defense

sides, including house counsel. What defendants call duplicating

class actions, plaintiffs call competing class actions. Defendants

complain of costs; plaintiffs talk of the race to the bottom as

defendants settle with the greediest attorneys. Defendants offered

lists of cases demonstrating duplication; plaintiffs described the

deals made by competing attorneys. One plaintiff, for example,

described being told by a defendant: "you don't understand how the

game is played; I'll make the same deal with someone else."

Professor Hensler then described the in-depth study of ten

cases, including six consumer classes and four mass-tort classes

involving personal and property damages. Cases were selected from

these areas because they seemed to be the areas generating

problems; securities actions were in a state of flux at the time of

the study, and were excluded for that reason. In four of these ten

cases, the plaintiff attorneys who resolved the case filed in other

courts, at times many other courts. In five, other attorneys filed

in other courts. In only two were there no competing class

actions; each of these two were cases involving localized harm and

restricted classes. In at least one case, the judges got drawn

into a competition to win the race to judgment: it became necessary

to mediate between the judges. This is not close to being a

scientific sample, but the course of these cases was consistent

with what the lawyers said in interviews. The lawyers who filed in

other courts did it to preserve the chance to win certification if

certification should be denied by the preferred court, or else to

block others from filing parallel actions.

When other groups of attorneys filed parallel actions,

operating independently, they often asked for compensation to

withdraw their actions. The payments did not become part of the

public record. The attorneys who took payment often asked for

changes that improved class results, but this was not true in all

cases. The presence of these csaes, often at different stages of

development, affected the strategies of plaintiff counsel, and
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especially affected defendants who sought to negotiate in the most

favorable case.

From the judicial perspective, competing actions increase

public costs. But the costs are a "tiny fraction" of the total

costs. From the defendant's perspective there are additional

costs, but the defendants interviewed were not willing to say how

much.

When settlement followed the joining of forces by plaintiffs,

the plaintiff fee award was driven up because there were more

attorneys claiming fees. This may be in part a cost imposed on

defendants. But in reality, plaintiffs and defendants negotiate

the total to be paid by the defendant; the fees come out of the

plaintiff pot. It is not clear whether the total payment offsets

this.

The more important consequences of parallel filings are these:

First, there are increased opportunities for collusion between

plaintiff and defendant attorneys. This is a particular risk in

"consumer" classes where there is no client monitoring the

attorneys. Many state judges have never seen a class action, and

their instinct is to cheer, not to review, a settlement. Second,

parallel findings provide a means for plaintiffs and defendants

whose deal does not pass scrutiny to take the deal to another judge

for approval. These consequences support the efforts to provide

closer scrutiny of settlements and of fee deals.

Attorney Greenbaum began his presentation by observing that

the "current crisis" is overlapping and competing classes. "The

multi-headed hydra is with us; cut off one head and two more grow

back." Yes, there is a problem; it is described, among other

places, in a recent article by Wasserman in the Boston University

Law Review. Courts also recognize the problem. And practitioners

face it every day. Why has it developed?

Class actions are lawyer driven. They can be very lucrative.

It is easier to copy an idea than to invent a new one. Lawyers who

file an independent and parallel action may hope to wrest control

of the litigation from those who filed first.

In a different phenomenon, the same lawyers may file in

several courts, looking for certification, more rapid discovery, or

other advantages deriving from the ability to choose among actions

as one or another seems to develop more favorably. The Matsushita

decision, by empowering state courts to dispose by settlement of

exclusively federal claims, encourages such behavior.

There are three types of parallel filings: (1) Plaintiffs

bring separate actions against each company in an industry - the

plaintiffs and courts duplicate, but not the defendants. (2) The

same lawyers sue in multiple courts for the same plaintiffs against

the same defendants. (3) Different groups of lawyers bring

multiple actions. These suits may be successive as well as
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simultaneous.

One problem is the tremendous cost of duplicating effort.

Coordination of discovery is often worked out, but not always; 
the

more actions that are filed by different attorneys, the more 
likely

it is that at least one will involve an unreasonable attorney.

Another problem is that there is a lack of preclusion.

Dismissal of one action for failure to state a claim, for example,

does not preclude pursuit of a similar action. A denial of

certification by one court does not preclude certification by

another.

And of course there is a great pressure to settle, augmented

by the burdens and risks of parallel actions.

An illustration is provided by litigation growing out of 
tax

anticipation loans. The litigation generated twenty-two class

actions, in the state and federal courts of eleven different

states. For a period of ten years, the defendants had "great

success"; none of the actions went to judgment. But finally a

Texas court certified a class, and the case settled.

It is important to establish preclusion on the certification

issue. One refusal to certify simply leads to another effort in a

different court. And differences among state certification

standards confuse the matter. Further confusion arises from

"different levels of scholarship" among different judges. The

plaintiffs eventually will find the most lenient forum. Even if

you settle or win, preclusion questions remain - who is in the

class? Was there adequate representation?

A plaintiff may find it easier to wreck the class by farming

opt-outs when there are parallel actions pending.

The presence of competing actions forces a defendant to hold

back money from any settlement, harming the plaintiff class.

And plaintiff lawyers complain that other plaintiff lawyers

steal their cases.

The reverse auction is often discussed. "I have not seen it

in practice, but there is an odor when the newest case is the 
one

that settles."

From the court's perspective there is a burden, and they

suffer from the perception that lawyers escape judicial supervision

by going from one court to another. The result undermines the very

purpose of class actions.

Panel discussion began with the observation that there was no

apparent tension between the perspectives of academic Hensler 
and

lawyer Greenbaum. They present a joint perception: they give an

unqualified "yes" to answer the question whether overlapping 
class

actions in state and federal courts are a sufficiently serious

problem to justify Rule 23 amendments. In addition to the cases
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they describe, Judge Rosenthal's memorandum to the Advisory

Committee last April described another seven disputes that gave

rise to parallel class actions, only two of which involved mass

torts. A survey of litigation partners in this panel member's

large firm turned up six more examples, only one of which 
involved

a mass tort. "You will hear other examples."

The Manhattan Institute released a study in September 2001

that concentrated on Madison County, Illinois. The county

population is some 250,000 people. Yet it is second only to Los

Angeles County and Cook County in class-action filings in 
the last

three years. Eighty-one percent of them were for putative national

classes on claims that had no real nexus to Madison County. Why

should this be? Madison County has a long history as a hotbed for

plaintiffs. It began years ago as a favorable forum for FELA

plaintiff s. Now they have found a much more fruitful project. One

illustration is a class action involving Sears tire balancing, 
in

an attempt to use the Illinois statute for consumers in all 
states.

The next panel member identified himself as an expert who

litigates mass torts. By definition mass torts involve much

duplication; victims file individual claims, as they have a right

to do. That is his perspective on Rule 23. From that perspective,

the question is whether there is a need to revise Rule 23. 
What are

the perceived abuses? The principal abuse is collusion - when a

mass tort occurs, the defendant wants global peace. There would be

no problem if it were not for this propensity of defendants. 
They

do not like Rule 23, except when they want to use it. Class

actions should not be certified for mass torts. It is consumer

cases that drive the problems. The proposals on overlapping

classes must be dramatically offensive to state-court judges. 
We

cannot by rulemaking solve the problems that arise from plaintiffs'

quest for favorable courts. These proposals are not within the

ambit of the Enabling Act; they cannot be done. Accordingly there

is no need to worry about how they should be done.

A third panel member, speaking from a defense perspective,

agreed that the desire to change Rule 23 is substantially driven by

consumer claims. The 1998 Securities legislation is a model that

deserves consideration. Some state claims have been excluded or

federalized. State courts have been told this is a national

problem to be addressed on a national basis. The 1995 PSLRA caused

a migration to state courts; the 1998 SLUSA responded by limiting

the role of state courts. The problem of overlapping class actions

is real. In the most recent experience, the evils were

demonstrated by a network of lawyers who undertook to file

coordinated actions in each state, framing the actions in an effort

to defeat removal. If successful, this tactic would eliminate any

overlap between federal and state actions. The problem is

fairness, not duplication. You have to win every point in every

jurisdiction. Discovery, confidentiality, privilege are all at

risk every time a state court rules: disclosure in any one action

effects disclosure in all. Any focus on certification or
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settlement comes too late; fairness problems arise before that.

And voluntary judicial cooperation is not a sufficient answer.

Even as among federal courts, voluntary cooperation is no

substitute for MDL processes. Under present procedures,

appointment of a master to facilitate coordination is essential;

the master's task, however, requires colossal effort.

The fourth panel member spoke from a plaintiff's perspective,

based on experience in federal and state courts and in many

different subject-matter fields. Unless we abolish state laws, we

will have class actions in state courts. The Federal Rules cannot

prevent that. Result-oriented rulemaking is a weak approach. The

judge in federal court who does not wish to manage 
a class should

not be able to prevent an able and willing judge from 
managing the

same class. Nationwide business enterprise, moreover, generates

nationwide classes. It would be futile to tell the manufacturer of

a defective product that it should be sold only in 
the state where

it is made. Overlapping classes arise in other fields for similar

reasons. Antitrust actions may be filed in several states, for

example, because state laws - unlike federal law - often permit

suit by indirect purchasers. Plaintiffs, further, often seek

statewide classes in state courts as an alternative 
to the national

class that federal courts now discourage. To have the first court

- a federal court - direct that there should be no class action in

any court "will lead to no litigation, or to many chaotic

individual actions." The concept of adding to Rule 23(b) (3) a

factor to consider denial of class certification by 
another court

as illuminating the predominance and superiority inquiry 
is fine;

courts do this now, as they should, but a reminder does no harm.

Another good idea is an express reminder to judges that it is

proper to talk together across court lines; when this happens,

coordination works out. But this works only if lawyers tell the

judges that there are multiple actions. Defendants know of

overlapping actions more often than plaintiffs do, but often 
do not

raise the subject because they fear that plaintiff lawyers will

coordinate their work and develop a stronger case. Many problems

would be solved if defendants provided this information, 
and this

duty should be recognized as a matter of professional

responsibility. Finally, "preclusion is not the answer to

collusion," but rather will exacerbate it.

The fifth panel member spoke from a defense perspective.

Corporate counsel see a lot of consumer-type actions. 
And there

are hybrids that involve products that have gone wrong, or that

might go wrong. For the most part, mass torts are not certifiable.

Overlapping classes have been around for at least 25 years. In

1975, the engine-interchange litigation generated many parallel

actions, but these actions were "brought incidentally as a result

of publicity." There was a different attitude - people believed

such actions should be in federal court. This view continued

through the 1980s. In the 1990s the phenomenon changed. It is a

problem for the system. Rule 23 is a powerful tool. One class now
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pending against his client involves 40,000,000 people. 
Beginning

with the GM pickup trial, lawyers have brought multiple actions as

a weapon to coerce settlement. They often pick state courts in

remote rural counties, hundreds of miles from the nearest 
airport.

Legislation will be an important part of any package approaching

these problems.

The final panel member spoke both from government experience

defending class actions and from experience in private 
practice.

The problem is a consequence of federalism. The United States as

litigant has an advantage because actions against it come to

federal court. Rule 23 is something that government litigants find

valuable to resolve problems, to get a fair result. Typical

actions are brought on behalf of federal employees. 
Rule 23 avoids

a proliferation of litigation. This result should not be cut back.

When cases can proceed in any of 50 state-court systems, 
"you lose

a judge vested with control of the situation." The incentives seem

to be to gain advantage: the plaintiffs get multiple bites at the

apple, and can impose high costs in order to encourage 
settlement.

Defendants have an opportunity to look for a lawyer 
with whom they

can make a "reasonable" deal. The slide of benefits from class to

the plaintiff attorney can escape the judge's review and

understanding. There is a risk of losing fairness to class members

and deterrence.

An audience member asked about parallel litigation as a

problem apart from class actions: should we have legislation for

all forms of litigation, as perhaps a federal lis pendens statute

written in general terms?

One of the presenters observed that "duplicative" litigation

is a term used in many senses. The simple fact that events

producing hundreds of victims may generate hundreds of 
individual

actions has not been viewed as a problem by the Advisory 
Committee.

So there are families of cases: plaintiffs win against one

defendant, and then bring a similar action against another

defendant. Again, the Advisory Committee has not viewed this as a

problem. The nationwide class, commandeering the strength of the

class action, is a distinctive problem: (1) Plaintiff attorneys can

coordinate campaigns to press for settlement. (2) Competing

classes generate a potential for collusion - this problem is

recognized by lawyers, and is not a mere abstract concern of

academics. Class actions generate "very powerful financial

incentives." We must rely on judges to curb those incentives.

A panel member thought it a lot easier to justify a regimented

approach in representative litigation, where the named

representative's interest is submerged to the lawyer. But any

solution cannot be framed narrowly in terms of "class actions"

alone; Mississippi does not have a class-action rule, 
but achieves

substantially similar results by other devices.

Another panel member observed that a plaintiff-perspective

panel member had recognized that overlapping classes are 
a fact of
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life. The history of responses to multiple overlapping actions

began with the electrical equipment pricefixing litigation forty

years ago. The lawyers were told there was nothing that could be

done about the overlap. But the federal judges created a

coordinating committee that dealt with the problems. Discovery and

trials were coordinated. The present proposals recognize the

similar problems that exist today. State-court actions will

remain.

The plaintiff-perspective panel member noted by the prior

panel member suggested that there is an elegant solution. Judicial

regulation is a need. More judges are involved. Rule 23, § 1407,

and § 1651 can all be used. Judges can employ these tools

cooperatively. A strict preclusion rule is far too restrictive of

substantive and procedural rights. A good test of any solution is

whether it makes all lawyers uncomfortable with the process: a fair

and balanced solution should do that.

An audience member noted that the electrical equipment

experience inspired the federal judges to go to Congress for a

statute. There is a real question whether the Enabling Act can be

used to preempt state law, or whether legislation is needed.

A judge asked from the audience what was the final outcome of

the migration of the GM pickup litigation from federal court to the

state courts of Louisiana. Panel members responded that the

litigation was still pending. The parties agreed to a settlement

that substantially enhanced the terms that had been rejected in the

Third Circuit. The settlement was supported by the parties who had

objected to the federal settlement. "Amchem findings" were made on

remand in the state court. "There was no quick deal." But as soon

as the settlement was signed, a dispute arose over its meaning; the

question whether it requires the opportunity to develop a secondary

market for sale of class members' rebate coupons has become a

stumbling block. It was further noted that the litigation wound up

in a small parish in Louisiana because there were more than 40

cases. Some state judges like class actions. The defendant view

is that this was a power-play by plaintiffs. After some protest,

the certification hearing was extended, but even then was held only

three weeks after filing. The hearing was perfunctory, and

followed by immediate certification.

Panel 6: Federal/State Issues

The moderator for Panel 6 was Professor Francis McGovern.

Panel members included John H. Beisner, Esq.; Judge Marina

Corodemus; Paul D. Rheingold, Esq.; Joseph P. Rice, Esq.; Professor

Thomas D. Rowe, Jr.; and Chief Justice Randall T. Shepard. The

subject was the "unpublished" proposals that would address

overlapping, duplicating, competitive class actions.

The moderator observed that this is the "real world" panel.

Discussion might begin by starting with "the bottom line," in the

manner of reverse trifurcation. The strongest form of the
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unpublished proposals addressing parallel class actions, a

potential "Rule 23(g)," would allow federal courts to seize

control, excluding state litigation. This proposal might, as a

practical matter, move mass torts to federal court. It could

eliminate state class actions that do not conform to federal

practice. Using a scale on which extreme approval is a 1 and

extreme disapproval is a 10, how would each panel member vote?

The first panel member, representing a defense perspective,

voted 1 with respect to the need for action. All of the proposals

together rate a 3; there is a concern whether they are "doable."

The need is to clarify which court deals with which class action.

A plaintiff-perspective lawyer voted 10. The next panel

member abstained. Two more voted 4. The final member, again

taking a plaintiff perspective, voted "10 twice": this cannot be

done by rule, and should not be done by any means.

The panel was then asked to consider what is "unique":

personal injury actions, medical monitoring, consumer fraud,

antitrust, securities, in these terms: (1) It could be argued that

we have federalism in all cases; class actions simply involve

amplification of the amounts at stake. (2) An arguable concern of

many people is that class members are not truly represented by the

named representatives: class members lack knowledge, the process is

not democratic, class members have no control. (3) We are not any

longer talking about personal injury cases involving significant

present injury: the actions are for consumer fraud, medical

monitoring, and the like, based on state law. A state national

class works because opt-outs will not defeat it.

The first panel response was that what is unique about

competing class actions is that they are "universal venue" cases:

they can be filed in any state or federal court, nationwide. So

this is different from individual plaintiff personal-injury cases.

Second, the federalism issues are quite different: "This is reverse

federalism." The Roto-Rooter case is an example: venue is set in

Madison County, Illinois, for a nationwide class claiming a

violation because the defendant's house-call employees are not all

licensed plumbers. Venue was established on the basis of a set-up

by plaintiffs who arranged for one visit to a customer in Madison

County by an employee sent from Missouri. The attempt is to enable

an Illinois judge to export the Illinois statute to govern events

in all states.

Another panel member observed that this may not, does not,

apply to mass torts. There are no dueling federal classes; they

are swept together under § 1407. Nor has there even been a state

class for actual injury; perhaps there have been for medical
monitoring. The Advisory Committee has thought about developing an

independent mass-tort rule. "One size Rule 23 does not fit all."
A "Rule 23A" for mass torts would help.

The next panel member spoke to experience in New Jersey. The
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state courts have had centralized handling from the time of the
early asbestos cases. The tendency has been to select the same
county for coordinated proceedings. Judges in that county have
built up expertise, and have two special masters for assistance.
At present tobacco cases are pending there. Certification has been
turned down in seven cases; they have been handled as individual
actions. State courts can handle these cases. There are many
manufacturers in New Jersey. The documents and individuals with
knowledge are there. State courts can and do cooperate with
federal courts. There have been some great experiences with
particular federal judges. Not as much experience has developed
with consumer-fraud actions, but when they arise there is an
attempt to cooperate. One reason why plaintiffs go to state courts
is because the Lexecon decision prevents trial in an MDL court.

The following panel member asked what is different about
overlapping classes? First, the relationship between the lawyer
and client is different from the relationship that courts normally
rely on. This has serious consequences - ordinarily the lawyer in
a class action has a greater financial stake than the client does.
There is a much greater need for judicial oversight, even of
settlements. (It may be noted that state courts often have to
review and approve settlements of actions involving minors - there
is a danger that even parents as representatives may not do the
right thing.) Second, class actions are "different in the rules of
engagement." A judge's first experience with a class action is
quite different from the same judge's second experience. In my
state, there is a special assignment system, and intensive training
for the specialized judges who handle these cases. The difference
between these specialized judges and federal judges "is not
troubling."

Yet another panel member observed that the constitutional
authorization for nationwide classes in state courts is part of the
uniqueness. The Lexecon decision can be overruled by statute,
although not by rule. The Advisory Committee has been reluctant to
take up the suggestion to develop a specialized mass torts rule
because that seems to address a particular substantive area,
rubbing against Enabling Act sensitivities. Special mass tort
rules, however, are readily within the reach of Congress; the PSLRA
is an illustration of a parallel effort. Finally, bringing state
actions into federal MDL proceedings for pretrial handling would
address the problem of continually relitigating the same issues,
such as privilege, in many state courts. One useful approach is to
think about creating new procedural rules within the framework of
legislation.

The next panel member observed that he generally does not
resort to class actions in mass torts. Rule 23 is a tool to
resolve existing mass torts; problems arise when it is used to
create mass torts. We are trying to make too much of Rule 23. One
rule cannot be asked to cover consumer fraud, human rights,
securities, and other fields. The overlapping class proposals are
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"biting off much more than § 2072 permits." To be sure, there are
problems with duplicating class actions in mass torts. The MDL
process does not fix the problems; it creates them. Many state
actions are filed because the lawyers know a consortium will file
a number of federal actions to provoke MDL proceedings that will be
controlled by the federal attorney consortium. "MDL is a defense
tactic." In one current set of actions, there is an MDL order that
stops discovery in state actions, even though discovery has not
even begun in the MDL proceeding.

An audience member asked about the seeming sensitivity to
substance-specific rules: Rule 9(b) requires special pleading for
fraud and mistake, so why not others? A panel member responded
that we should be troubled by Rule 9(b).

The panel was then asked to consider the hypothesis that
voluntary cooperation can work: the obstacles are "communication,
education, and turkeys [referring to those who refuse to cooperate
in sensible working arrangements]." Assume a personal injury drug
case that involves present injuries, "known future injuries," and
medical monitoring. MDL proceedings take more time than many state
actions; how does a state judge deal with this?

One panel member stated that a state judge has developed a
standard "MDL letter." The letter tells the MDL judge "who I am,
what experience I have." It is supported by a web page with all
the judge's opinions and orders, and also a hyperlink to the MDL
judge. After that the state judge tries to contact the MDL judge
to find whether committees have been formed, and whether this will
be a cooperative venture. "As communication improves, liaison will
get better."

The panel was asked what should happen if the MDL judge asks
other courts to defer for a while?

A panelist, speaking from the plaintiff perspective, stated
that he tries to persuade the state judge to proceed. Cooperation
with the MDL judge takes time, and forces state attorneys to pay a
tax for work by MDL counsel that the state attorneys do not want.

A second panelist, also speaking from the plaintiff
perspective, said that communication among judges is proper if the
purpose is to move the case along. It is not proper if the purpose
is to delay proceedings and then to settle all claims.

A third panelist, speaking from a defense perspective, said
that coordination has worked well on pure discovery issues in mass
torts. These cases will not all be before one court.

The panel then was asked to suppose that there is "an outlier
court consistently misbehaving": how do you deal with it on a
voluntary basis? (Identification of these courts now proceeds not
by states, but by specific counties in different states.)

The first panel response was that the outlier judge is the big
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risk to the role of state courts as viable contributors to
resolving these large-scale actions. A variety of tools can be
used by state appellate courts to deal with an outlier judge.
Writs can be used "to rein in the judge who goes beyond the pale.
Some of our law has been generated in this way. State supreme
courts should not be oblivious to these risks." Such extraordinary
intervention seems difficult to accomplish under standard
precedent, but "new day makes new law." So one state case
involved a judge on the brink of retirement "who got taken to the
cleaners"; it took three appellate opinions, but eventually the
problems were worked out with a better judge. In this field, a
more managerial attitude is in order for state courts.

It was observed that an on-line education program is being
developed to help state judges.

An audience member asked what is done about "outlier judges on
the defense side"? A panel member suggested: "Change venue. Go
someplace else." The audience member agreed: there are not that
many judges who are favorable to plaintiffs, or even that many who
take a balanced approach.

Another panel member suggested that the preclusion approach
"will exacerbate forum shopping." Plaintiffs will try harder to
get certification from a favorable court before it is denied by a
hostile court.

The panel was asked to consider funding and appointment of
counsel: should there be an override to compensate lead counsel for
their work? Should lead counsel be permitted to sell the fruits of
discovery?

The first panel response was that this is a big problem
between state and federal courts. Following the Manual for Complex
Litigation, interim appointments are properly made in a state
action. For the most part, lawyer committees come to the state
court already formed. New Jersey discovery is open: you can see
it on paying the costs of copies. Assessments are not good. In a
recent case that overlapped with a federal action, the question was
worked out by permitting discovery to go on in the state action, on
terms that avoided assessing lawyers for discovery work they do not
use.

Another panel member asserted that multiple state filings are
not used to defeat MDL proceedings. A different panel member
responded that he has handled a number of cases where this has
happened, but the MDL can invite cooperation and discovery. The
first panel member observed that in the fen-phen litigation he had
been forced to pay an assessment of 9% of the recovery - nearly 30%
of his fee - for discovery he did not want.

The panel was asked whether this problem can be solved by the
composition of the plaintiffs' committee. A panel member responded
yes, but added that the problem is that MDL committees include
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lawyers who have no individual clients. They should not be on the
committee. (But if all MDL cases are different, it's different.)
This response was met by the observation that the problem with MDL
proceedings is that there is no way to pay anyone. A solution is
needed.

The panel was then asked to consider state certification of
national classes.

A defense perspective was offered: in a pure class action,
someone has to decide who is in charge of deciding whether it is to
be a class action. If it is to be a class action, someone has to
be in charge of managing it. There is no way to cooperate in
managing two parallel classes. We need to eliminate competing
classes. It is not persuasive to argue that different states may
have different certification standards. When denial rests, for
example, on the lack of predominating common issues, "it is close
to a due process ruling. This should not be reconsidered" in
another court.

The question was reframed: a state judge has to decide the
cases presented. If a national class is filed, what do you do?
talk to a federal judge?

A panel member replied that there is no one answer for all
cases. Lawyers are very creative. "I have not been presented a
national class" in state court. When there is overlap, "I pick up
the phone." Coordinated discovery is possible, more so as
communication is improved. In one recent case, a single Daubert
hearing was held with one presentation that several courts could
then use as the basis for each making their own particular rulings.

Another panel member said that in mass torts there is no
problem of state courts certifying nationwide classes.

The final advice was that it helps to disaggregate the
problem. The Advisory Committee should do this. It is important
to understand what kinds of class actions present problems.
Securities actions, for example, do not.

Panel 7: Rule-Based Approaches to the Problems and Issues

The moderator for Panel 7 was Professor Steven B. Burbank.
The panelists included Professors Daniel J. Meltzer, Linda S.
Mullenix, Martin H. Redish, and David L. Shapiro, and Judge Diane
P. Wood.

The discussion was opened with the question whether amending
the Federal Rules is a feasible approach to duplicating actions.
Discussion should assume that the case has been made for change by
some vehicle; the question is what vehicle is appropriate.

The first statement was that the conclusions advanced by the
Reporter "do not warrant confidence." The legislative history of
1934 and 1988 shows that Congress intended to protect the
allocation of power between the Supreme Court and Congress;
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protection of state interests was not a concern. The Supreme Court
has labored under its own mistaken view that Congress meant to
protect state interests. "The politics have changed since 1965 "
when Hanna v. Plumer was decided, as shown in the legislative
history of Enabling Act amendments in 1988. These problems should
be acknowledged. The memorandum supporting the nonpublished
amendments suggests that the Enabling Act delegates to the Supreme
Court all the power that Congress has to make procedural rules for
federal courts. This is a "tendentious reading" of Supreme Court
opinions, and the legislative record is clear that Congress did not
want this. In like fashion, the memoranda seek to narrowly confine
more recent decisions. The most important of these recent
decisions is the Semtek case. The Semtek decision is not
distinctive in the way the Reporter suggests; the Court was aware
that "rules of preclusion are out of bounds." The original
advisory committee refused to write preclusion into Rule 23; in
1946 a later advisory committee took preclusion out of Rule 14; the
transcript of the oral argument in the Semtek decision shows that
Justice Scalia believes that preclusion is outside § 2072.
Attention also should be paid to the Grupo Mexicano case. Neither
can a court rule define injunctive powers; the Committee Note to
Rule 65 says that § 2283 is not superseded. Supersession of § 2283
is a bad idea.

A panel member asked about the broad interpretation of § 2072
repeated in the Burlington Northern decision? And what of Rule
13 (a), which has preclusion consequences, or Rule 15(c) which
affects limitations defenses by allowing relation back?

The response was that Rule 15(c) relation back "is a state-law
problem"; Rule 15 (c) is invalid for federal law purposes as well as
state law. And Rule 13 (a) does not itself state a rule of
preclusion; preclusion arises from federal common law.

The question was pressed: if we think that Rule 15 (c) is
valid, should we reject the argued approach to § 2072? The
response was no.

The first member began the formal panel presentations by
observing that he had written an article urging the view that the
class itself should be seen as the party and the client. Many of
the nonpublished proposals are consistent with these views. Given
enthusiasm with Rule 23, and the need for more supervision, it is
distressing to be concerned with the certification-preclusion and
settlement-preclusion drafts and the Enabling Act, etc. The
certification-preclusion draft does not refer directly to
preclusion, but the direction not to certify may exceed the
Enabling Act even if the Supreme Court has all the power of
Congress. Some rights may be enforceable only through a class
action. A federal court can refuse to enforce rights this way; it
should not be able to tell state courts not to enforce state rights
this way. In any event, the policy and politics issues should be
addressed by Congress. There is, further, a constitutional
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problem: binding a class by preclusion is accepted. Refusal to
certify may not include a finding that there is adequate
representation - and the finding should be subject to attack.
Besides, if the federal court says there is not a class, does not
the bottom fall out of any foundation for preclusion? The member
of the nonclass is a stranger to the litigation. The settlement-
preclusion draft does not present a constitutional problem, but the
Enabling Act problem is magnified: a state court may have a very
different standard of what is fair and adequate.

The second panel member addressed the "lawyer preclusion"
alternative draft that would bar a lawyer who had failed to win
class certification from seeking certification in any other court,
without barring an independent lawyer from seeking certification of
the same class. Some background was offered first. First,
overlapping classes present a problem that should be addressed by
federal courts. They generate inefficiency, waste, and burdens of
the sort we seek to avoid by other procedural devices such as
supplemental jurisdiction, compulsory counterclaims, and nonmutual
preclusion. They also encourage forum shopping, not the accepted
choice for a single preferred forum but an invidious sequential
forum shopping. And they magnify the in terrorem impact of
litigation procedure by the impact of endless class actions; a

defendant may win twenty class actions, but then lose everything in
the twenty-first action pursuing the same claims. Competing classes
also create a reverse-auction problem when they are filed by
competing groups of lawyers rather than a coordinated group of
friendly lawyers. Second is the question whether rules of
procedure should be used to address these problems. The Enabling
Act "is plenty broad enough." Burlington Northern gave a thinking
person's version of the Sibbach test; a regulation of procedure can
have an incidental impact on substantive rights. This is no
strait-jacket on the rules process. Within this framework, the
lawyer preclusion draft is paradoxically both the most
revolutionary and the most narrow of the several alternatives. It
is narrow because it recognizes the lawyer as the real party in
interest, avoiding any need for concern about precluding the
interests of the class itself. But it is a dramatic departure from
private rights theory. And it may not be the most effective
device.

Another panel member asked the lawyer-preclusion presenter
about the effects of the Semtek decision on the understanding of
Enabling Act power. The response was that the Semtek opinion "has
some troubling off-hand dictum, introduced by 'arguably.'" The
opinion should be read as it is presented - it is a construction of
Rule 41(b).

The third panel member addressed the nonpublished Rule 23 (g),
which in various alternatives would authorize a federal court to
enjoin a member of a proposed or certified federal class from
proceeding in state court. One alternative would allow an
injunction against individual state-court actions; the more
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restricted alternative would allow an injunction only against

state-court class actions, and even then might exempt actions

limited to a statewide class. Rather to her surprise, she

concluded that the Enabling Act does not permit this approach.

Over the years, it has seemed that the Advisory Committee has

authority to do pretty much whatever it thinks wise. But this runs

up against Enabling Act limits. Why? There is a problem with

overlapping classes; there is a problem with reverse-auction

settlements; and there are even duplicating mass-tort class

actions. But the attempt to codify an exception to the Anti-

Injunction Act by court rule transgresses the Enabling Act; this

point was made in the Committee Note to the original Rule 65.

Congress will not like this attempted supersession. No case

supports this approach either directly or by analogy. It is a

stretch to suggest that because Rule 23 is procedural, we can do

this to support the procedural goals of Rule 23. Nor is the idea

of creating a procedural construct - the class - enough. There is

a need to do this, but it cannot be done by rulemaking. That is so

even though courts have made inroads on the Anti-Injunction Act by

issuing injunctions designed to protect settlements. The argument

that an Enabling Act rule fits within the Anti-Injunction Act

exception for injunctions authorized by act of congress "is

intriguing but too arcane." The better approach is to amend the

Anti-Injunction Act to authorize these injunctions; the alternative

of amending the Enabling Act to authorize the Rules Committees to

do this also might work. Potentially workable legislative

solutions include expanding the MDL process or removal. The chief

impediment to legislation is political. A lawyer panel member this

morning said he would oppose such legislation. Why borrow trouble?

The next panel member said that Professor McGovern is right:

we should disaggregate in an effort to define which overlapping

classes cause problems. For federal courts, the MDL process works.

If a federal-question case is filed in state court, it can be

removed. So the problem arises when some plaintiffs go to state

court on state-law claims, while other plaintiffs take parallel

claims to federal court, or - perhaps - when all plaintiffs go to

state courts, but file duplicating and overlapping actions. "The

state-law claims are the problem." The fact that the problem

arises from state-law claims "should be a red flag." How far

should a court rule, or a statute, tell state courts not to enforce

state law as they wish? Another problem is the scope of state law:

commonly the problem is stretching the law of one state out to the

rest of the country. The choice-of-law aspects of the Shutts

decision "may deserve more development." One part of the

overlapping-class drafts suggests deference: the federal court can

decide not to certify a class because another court has refused.

There is no problem with that approach. And it would happen,

although the federal court would need to know why certification was

refused. If denial rested on a lack of adequate representation,

further consideration in another action is proper. That of itself

would be a significant change: as Rule 23 stands, a representative
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who satisfies its criteria is entitled to certification. A

different proposal would adopt a "quasi-Rule 54 (b) approach." This

is surprising; it sweeps the new Rule 23(f) appeal procedure off

the table for these cases. Allowing immediate appeal only from a

denial of certification is unbalanced, and would lead to many

interlocutory appeals. We should give the Rule 23(f) process a

chance to develop. Finally, these approaches are "tinkering at the

edges." The more fundamental proposals "are stopped by the

Enabling Act and federalism."

This panel member was asked to respond to the observation that

the Rule 54 (b) analogy is relied on to establish preclusion, not to

support appeal. The response was that "this is not clear." Nor

can the judgment court determine the preclusion effect of its own

judgment.

Another panel member asked about the risk of sweetheart

settlement in state court for a national class: the defendant in

such a case does not want to remove. Would it be desirable to

adopt minimum-diversity removal, including removal by any class

member? The response was "I am not in favor of bringing more

state-law cases into federal court by minimum diversity."

A different panel member observed that the decision of the

judgment court to describe its dismissal as "with" or "without"

prejudice has an enormous impact on preclusion. The response was

that a second court may well say that the representative plaintiff

before it seeking class certification was not a plaintiff in the

first court, so there is nothing to support preclusion.

The final panel member addressed the legislative proposals

advanced as alternatives to the "adventuresome" proposals for rule

amendments. The alternatives include amendment of the Enabling

Act, of the Anti-Injunction Act, and of the full faith and credit

act. Of the three, the Enabling Act approach should be preferred.

"It is hard to be confident of the quality of Congress's work."

Nor can drafting a statute anticipate all problems; it will be

easier to change a rule of procedure to accommodate unanticipated

problems than to change a statute. Should Congress amend the

Enabling Act to authorize rulemaking in this area, moreover,

political concerns would be reduced. Congress can take an open-

ended approach in the Enabling Act. The Enabling Act proposal

sketched here would be improved, however, if it incorporated the

language set out in the alternative Anti-Injunction Act proposal:

it should refer not simply to the ability of a federal court to

proceed with a class action, but instead to the ability of a

federal court to proceed effectively with a class action. Another

possibility would be to combine the two approaches, amending the

Anti-Injunction Act to authorize injunctions subject to refinements

to be provided by the rules of procedure. Apart from these

possibilities, "minimal diversity removal may not happen." If such

a removal statute were adopted, it would concentrate suits in

federal court and reduce the problems of different state class-
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action standards. But this approach still does not address

collusive settlements, since neither plaintiff nor defendant will

remove when they like the deal; only the broad 
proposal to permit

removal by any member of a plaintiff class, 
or by any defendant,

would address that weakness. Even then, removal by individual

class members faces limits of knowledge and 
incentive. "Exclusive

federal jurisdiction is a bit much." So if a federal court denies

certification, there still could be a second action; as an 
earlier

panel member observed, it may be that due process requires a second

chance.
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Bankruptcy Committee Subcommittee Report on Mass Torts

Two attachments frame the question. The National Bankruptcy Review Commission

advanced a set of recommendations for handling "mass future claims" in bankruptcy. A

subcommittee of the Bankruptcy Committee has studied the recommendations. The conclusion of

the subcommittee report to the Bankruptcy Committee is that while the recommendations "do not

solve all the problems inherent in dealing with the thorny thicket of future claims, they are an

important step in the right direction." This report is the first attachment. The second attachment is

a set of notes that reflect on the report. These notes are calculated to suggest that the subcommittee

report does not provide the level of inquiry needed to support even a modest recommendation that

the recommendations "are an important step in the right direction."

The Bankruptcy Committee will consider the subcommittee report at its June meeting.

Consideration was deferred to afford the Civil Rules Committee an opportunity to comment on the

report.

Comment on the report may be informed by the questions raised by the notes. If those

questions are as real as they seem, the comment might be this:

The National Bankruptcy Review Commission has recommended adoption of a procedure

that would use bankruptcy courts and bankruptcy procedure to resolve potential liability to future

victims of a mass tort. The report of the Bankruptcy Committee Subcommittee on Mass Torts

provides a valuable initial inquiry into the questions that surround this recommendation. The

inquiry, however, is too preliminary to support endorsement by the Civil Rules Advisory Committee.

The Civil Rules Committee has devoted many years to studying class actions, including the role that

class actions might play in resolving mass torts. The particularly acute problems of future claims

arising from mass torts have been part of this study. The fundamental question is whether there is

any satisfactory means of preserving assets to ensure meaningful remedies to tort victims who may

have claims in the future but who have not yet developed the most serious injuries that may fall to

some (but not all) of them. Absent some reliable means of predicting the number and severity of

future injuries, any effort to ensure future recoveries is speculative. The risks of speculation must

be run when the wrongdoer is actually insolvent, and may be worth running when there is a powerful

basis to predict that future claims will make the wrongdoer insolvent. Even then, division of

authority between bankruptcy courts and other courts - both state and federal - requires separate

attention. It is far more difficult to move beyond these points to a more general system that would

enable a putative wrongdoer to initiate proceedings that would discharge all future claims without

any showing of present or impending insolvency. The difficulties are so pervasive that it remains

impossible to conclude now that the National Bankruptcy Review Commission recommendation is

an important step in the right direction. Broader, more general, and more fundamental questions

remain to be resolved.



Reporter's Notes on Bankruptcy - Mass Torts

Introduction

Mass tort claims arising from products and environmental contamination have presented
exquisitely difficult problems arising from the prospect that injuries and claims will continue to arise
over prolonged periods. Asbestos claims provide an example that may prove unique. Injuries often
become manifest after latency periods that can run for thirty, forty, or even fifty years. Persons who
eventually develop asbestos diseases may not even be aware of exposure to asbestos, and in any
event have no effective basis for predicting whether a disease will develop. There is some sense that
other product claims may present these problems in more manageable terms - that confident
predictions can be made as to the total number, severity, and value of future injuries, and that the
injuries will become manifest in much shorter periods of time. Of course that confidence may be
shaken as more sophisticated epidemiological methods come to disclose presently unknown long-
term effects of common events.

Whatever level of confidence may be brought to predicting the overall incidence and severity
of future injuries, it will commonly be difficult to identify the individuals who will experience the
injuries. In turn, that difficulty makes it equally difficult to provide meaningful notice of any
proceeding that may be brought to dispose of future claims. The most plausible approach to
achieving a judgment that binds future claimants is through representation rather than notice that
provides a meaningful opportunity to participate. It has not yet been determined whether due process
permits representation to substitute for notice, particularly in circumstances that afford little
opportunity for effective supervision of the representative by future claimants. The most persuasive
arguments in favor of preclusion by representation rest on the assertion that it is important to
establish "global peace" by disposing of all claims before they mature in the natural but disorderly
course of events.

Traditional views of federalism in general, and of relations between state and federal courts
in particular, present further challenges to any attempt to achieve comprehensive resolution of a mass
tort. State law predominates, and often overwhelms possible federal-law claims. State laws
frequently vary, and vary in ways that defy good-faith efforts to define a consensus "law" that might
ease the way to unified disposition. State courts provide forums for much litigation, both as
individual actions, aggregations of individual actions, and class actions. Developments in the class-
action practices of a few state courts have led to serious concerns that a small number of local courts
are dictating law for many other states.

Bankruptcy courts may seem to provide a convenient solution to these problems. The long-
recognized need for control of all claims by a single tribunal has established clear authority for a
bankruptcy court to control parallel litigation in all courts, state or federal. Bankruptcy courts, in the
process of achieving a single coordinated disposition of all claims are familiar with the processes of
representation, estimation, and distribution under a court-approved plan that allocates the available
resources according to established priorities. Bankruptcy proceedings, moreover, seem to have
achieved real successes in dealing with the massive tort liabilities that have exceeded the assets of
many asbestos companies.

The seeming advantages of bankruptcy courts, however, cannot be taken on faith without
further inquiry. The underlying nature of the problems is not changed by resort to a bankruptcy



tribunal. It is no easier to measure future claims. The delicate balance between federal and stateinterests is affected only when the tort claims force liquidation of the debtor, and even then isaffected only because we are accustomed to recognize the need for central - that is to say federal
-control.

The prospect that the underlying problems are not changed by reliance on bankruptcy courtsdoes not mean that bankruptcy courts are without comparative advantages. In many ways it seemsfair to frame the question in these terms: Article III courts could be given, by statute, all of thepowers now enjoyed by bankruptcy courts or proposed to be conferred on bankruptcy courts. ArticleIII courts have regular experience with tort claims, including the need to choose among state lawsto find a rule of decision. Article III courts also enjoy the reassurances that flow from Article IIIstatus. One choice is to assign mass-tort claims to bankruptcy courts that have been establishedprimarily for specialized purposes to be served by specialized procedures. The other choice is toassign mass torts to generalized courts that follow generalized procedures to adjudicate, among manyothers, tort claims. The elemental requirements of due process cannot be reduced by moving fromone court to another. The choice must be made with great care, on the basis of the deepest possibleunderstanding of the problems and the most careful possible appraisal of possible solutions.
The more optimistic way to frame the question is to ask which path promises the best meansof developing an effective judicial response to future mass-tort claims. One part of the question iswhether the future claims should be separated entirely from the present claims. The bankruptcyproposal seems to address only the future claims, forcing them out of whatever tribunals are engagedin resolving the present claims. That may not be the best approach. It also emphasizes the focus ontort defendants who are not currently insolvent - if the weight of present claims makes forinsolvency, then the bankruptcy solution seems more obviously sensible. The more fundamentalquestions are whether a package of legislation and procedural changes could work better through thebankruptcy system or through district courts. Legislation can readily establish in the district courtsthe powers and remedies that now seem to provide advantages to the bankruptcy courts. The Report,focusing as it does on the questions raised by the proposal for lodging future claims in bankruptcycourts, does not help answer the question whether district courts could be used to equal or greateradvantage.

A less optimistic way to frame the question is to ask whether any form ofjudicial proceedingprovides a satisfactory approach to future claims. It is important to explore all judicial alternativesbefore surrendering. Some means should be found to ensure that present claimants do not take all,leaving nothing for future claimants. Some means should be found, if possible, to permit anenterprise, or its productive assets and people, to work free from uncertain future liabilities. But itwould be a mistake to seize the least unsatisfactory judicial procedure as a reason to forgo moreeffective substantive reform.

Background

The National Bankruptcy Review Commission advanced a set of recommendations forhandling "mass future claims" in bankruptcy. A "mass future claim" is defined as a set of numerousdemands arising from a debtor's acts or omissions when there are likely to be "substantial futuredemands for payment on similar grounds"; "the holders of such rights to payments are known or, if
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unknown, can be identified or described with reasonable certainty; and * * * the amount of suchliability is reasonably capable of estimation." Any "party in interest" can petition a bankruptcy courtfor appointment of a "mass future claims representative"; a representative is to be appointed "foreach class of holders of mass future claims" "when a plan includes a class or classes of mass future
claims. " The mass future claims representative has exclusive power to decide whether to file a claim"on behalf of the class of mass future claims," but a "holder" of a mass future claim can opt out ofbeing represented and to present the holder's own interests. The mass future claims representative's
fees and expenses are administrative expenses up to confirmation of a reorganization plan; fees andexpenses after confirmation are an expense ofthe fund established to compensate mass future claims.
The representative is a fiduciary for the holders of future claims, and is subject to suit in the district
where the appointment was made. The bankruptcy court may, as a "core proceeding," "estimate"
mass future claims and may "determine the amount of mass future claims prior to confirmation ofa plan for purposes of distribution as well as allowance and voting." The court may issue"channeling injunctions" and the trustee "may dispose of property free and clear of mass future
claims"; when sale of the property is approved, the court "could issue, and later enforce, aninjunction to preclude holders from suing a successor/good faith purchaser."

The Civil Rules Advisory Committee has considered these proposals briefly at various times,
but has not had occasion to study them in depth. Many of the issues raised by the proposals involve
matters of bankruptcy practice and administration that are not within the Committee's
responsibilities. The Committee has been asked, however, to comment on the Report to the Judicial
Conference Committee on the Administration of the Bankruptcy System drafted by the Bankruptcy
Committee's Subcommittee on Mass Torts. The Report is attached. The Report closes by observing
that it provides "a selective discussion of some of the more prominent issues," and concluding thatthe Review Commission recommendations "are an important step in the right direction."

It is difficult to offer straight-forward advice on the ways in which the Advisory Committee
might respond to the request for comment. The five numbered parts of the subcommittee reportexplore the specific issues summarized below. The broader questions are touched upon only inpassing. The broader questions, however, are the questions that come closest to the Advisory
Committee's work. There is little point in addressing the questions that the subcommittee quite
properly bypassed. But there is not much to be contributed by commenting on the more specific
issues that the subcommittee does address. The two parts that follow sketch some of the broader
questions and then offer a few reflections on the more specific issues.

Broad Questions

Although the Review Commission's mass future claims proposals encompass contract claimsand other non-tort claims, the focus of most discussion is on the utility of bankruptcy proceedings
as a means of addressing dispersed mass torts. That has been the area in which the Advisory
Committee has approached the proposals.

The most important set of questions addresses the choice between bankruptcy and civillitigation as a means of addressing mass tort claims. These questions can arise in many settings, buttwo poles frame the problems. One pole is the company that does not have sufficient assets to satisfyall present claims against it, mass tort and otherwise. The company is bankrupt in any sense, and
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the challenge is to marshal and distribute its assets in the most efficient and fair way possible. Theadvantage of relying on bankruptcy proceedings for the central distribution function seems apparent,no matter whether ordinary civil proceedings might be relied upon to fix the amounts of full relieffor individual tort claimants. The other pole is the company that is faced with the uncertain prospectof massive future claims, that wishes to resolve the claims to remove a cloud from its future, butremains fully able to carry on its present affairs into the indefinite future. Resort to bankruptcy toestablish "global peace" by allocating a fixed portion of company assets to compensate future claimsis quite different from the need to allocate clearly inadequate resources among present and futureclaims.' The advantages of relying on bankruptcy in this setting are quite different, and need explicitexploration andjustification. The possible advantages are indeed touched upon in the subcommitteereport, but only briefly and almost in passing. It is observed on page 8 that the bankruptcy processseems well-suited to addressing mass torts, "with its automatic stays, nationwide jurisdiction, andin rem approach." At pages 9-10, it is noted that Professor Gibson has concluded that bankruptcyhas done better than the limited-fund class actions of almost-recent practice "with respect to thefairness of the resolution process and the effectiveness of judicial review." There is - quiteunderstandably - no attempt to ask whether ordinary civil litigation might be made a better meansof addressing mass torts through legislative and procedural reforms that enable use of the specialpowers that may give the advantage to bankruptcy under present procedures.
A second set of questions goes to matters that are of particular concern to the Federal-StateJurisdiction Committee. The Review Commission proposals clearly nationalize administration ofthe mass future claims, although there may be room to leave to state courts the process of fixing theamount of individual claims as they mature. Presumably the existence of an individual claim isgoverned by the law that would apply if there were no mass future claims bankruptcy proceeding,ordinarily state law. But here, as in any aggregated proceeding, there is a compelling pressure toignore the differences of state law that affect the existence and value of individual claims. Thesubcommittee report approaches these issues with respect to limitations problems, but offers nogeneral guidance.

Specific Issues

The subcommittee report addresses five sets of specific issues. Each is described brieflybelow.

1. Due Process. The first section, captioned due process, addresses primarily the difficulty of

1 This pole appears to be a genuine possibility. The Advisory Committee has been assuredin past meetings that a Chapter 11 reorganization can be initiated without any showing of"insolvency," and that there are good reasons for that. It also has been said that by way of "prepack"and "pass-through" proceedings, a reorganization can be framed to address only one class of claims
- such as future tort claims - without affecting any other claims. If this advice is correct, arobustly healthy enterprise could formulate a reorganization plan that leaves all commercialobligations unscathed, doing nothing more than establishing a fund that will be the only source ofcompensation for future tort claims as they mature. The "bankruptcy" proceeding would accomplishthe same result as a "mandatory" class action binding on all future claimants, and nothing more.
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giving notice to future claimants. The difficulty is obviously severe with respect to persons whohave been exposed to an injury-generating condition or event without yet experiencing injury, andis most severe with respect to persons who have not yet even been exposed. The central questionis whether it suffices to provide the best notice feasible in the circumstances and to rely onrepresentation as a substitute for effective individual notice. A subsidiary question goes to the needto provide effective representation, in part by establishing separate representation for each group thathas identifiably conflicting interests. The report suggests that representation must be accepted whenthe alternative is no participation in the distribution of all the assets that ever will be available. Italso seems to be suggested in more general terms, quoting from the Review Commission, thatbankruptcy practice provides better protection for future claimants than current class-action practicebecause bankruptcy requires collective action, provides "extraordinary disclosure," and providesregular and extensive court supervision.

Two specific suggestions are made to improve the Review Commission recommendations.
The first is that the definition of a mass future claim be restricted to a situation in which not only isit possible to identify or describe with reasonable certainty the holders of future claims, but also itis possible to describe with specificity "the nature and extent of their rights to payment." Thisrequirement, if successfully implemented, would indeed provide reassurance that a fair share of theavailable assets had been dedicated to the future claims. With respect to dispersed mass torts,however, it may be wondered how far it is possible to describe with specificity the "extent" of thefuture liability, at least if this means the aggregate dollar amount of liability. If anything more thanan open-ended guess is required, this requirement could easily hamstring the enterprise.

A second suggestion is that if the proceeding is a Chapter 11 reorganization, "it might bettercomport with due process for the amount of any fund set aside to pay future claims not to be foreverfixed at the time of discharge but rather to be subject to possible future expansion in situations wherethe estimates on which the fund was based prove later to have been materially mistaken." (Thissuggestion apparently is repeated in the p. 18 suggestion that the problem of underestimating claimscan be reduced if the amount of assets set aside for future claims "is subject to periodicreconsideration in light of new information and experience.") This change would drastically reducethe risk that Chapter 11 proceedings might be launched for the purpose of purchasing peace atbargain-basement rates. It also might dramatically reduce the use of the bankruptcy alternative.These results may be desirable, but the suggestion reopens most of the basic questions about the roleof bankruptcy.

2. Future Claims Representatives. This section of the report subtly introduces a discussion ofthe representative's role that focuses on an aspect not much emphasized in earlier discussions. Oncethe debtor is discharged, the representative becomes responsible to "administer the fund so as toassure that the fund is protected into the future and will grow to meet increasing demands." TheReview Commission suggests that the representative is a fiduciary; this discussion analogizes thefiduciary duties to "the responsibility of the insurance adjustor to the policy holder or the ERISAadministrator to beneficiaries." Nothing more is said about the ways in which the representative isto allocate the fund to individual claimants, although the issue is addressed in part in the "estimation"section noted below. The reorganization plan may fill in the gap by providing for claimsadministration and dispute resolution procedures. The procedures may include adjudication, perhaps
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in state courts. Although it goes unspoken here, the Review Commission seems to contemplate
enforcement of the representative's fiduciary responsibility in administering and allocating the fund
by holding the representative personally liable. This administrative system seems quite different
from the systems contemplated by current class-action theory. In a civil action, a court might easily
establish an elaborate administrative claims-processing structure, but the court would retain
jurisdiction and the ultimate responsibility of review and disposition. Again, the critical questions
remain to be addressed.

3. Estimation. The Review Commission recommends that the bankruptcy court be authorized
to "estimate" and "determine the amount" of mass future claims. These steps determine the weight
of the claim holder's vote for or against a Chapter 11 plan, establish the sequence for recognizing
progressively junior classes of claims, and set the amount to be distributed to account for the future
claims. The report notes that it will be "very difficult to estimate the dollar amount of future claims
with a high degree of confidence," and suggests that the limited experience with estimation -
primarily in asbestos cases - has been that actual claims at times have materially exceeded the value
of assets set aside. It is urged that the Review Commission recommendation that a mass future claim
be recognized only when "the amount of such liability is reasonably capable of estimation" "be
applied much as in the insurance industry to estimate insurable risks but exclude as uncovered those
risks too diffuse or speculative to be reasonably estimated." The meaning of this recommendation
is unclear. It may mean only that significant difficulties of estimation will foreclose any mass future
claims proceeding. Instead, it might mean that the future claims that can be estimated will be
included in the proceeding, while nothing is done to address the claims that cannot be estimated.
Such "exclusion" of some future claims, but not all, would be obviously troubling. The debtor is left
exposed to future liability, some future claimants may be left without any protection, and there may
be difficulties in determining which future claimants fall into which category.

One sentence in this section suggests that channeling injunctions can be used to "mandat[e]
arbitration of future claims." This suggestion might be taken to imply that judicial resolution of
individual claims can be denied. Or it may mean only that resort to alternate resolution methods can
be required as a precondition to independent judicial resolution. As with the discussion of the future
claims representative's role, this hint is tantalizing but frustrating.

The final sentence of the estimation section raises a fundamental question by way of
assertion: "Inherent in the bankruptcy approach to mass torts is the recognition that all kinds of
creditors, including future tort claimants, will recover less than they would be entitled to in the
absence of all other creditors, and the problem of estimation, while difficult, is essentially just a
variation on that theme." The more familiar questions suggested by this statement again involve the
distinction between dissolution and reorganization: it is not obviously necessary to reduce the
recovery of future tort claimants when the tortfeasor remains alive as an ongoing enterprise and has
not even shown some form of "insolvency." That result may be desirable, but it requires explicit
exploration and justification. The more radical questions suggested by this statement have not
figured in the current discussions. It is not self-evident that ordinary priority rules should apply to
determine priorities, for example, between personal injury tort victims and unsecured commercial
suppliers. Any comprehensive effort to address mass torts through bankruptcy should at least
address this question, no matter what the answer may be.
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4. Statutes of Limitations and Repose. This section begins with the forthright conclusion that
"state statutes of limitations should determine the enforceability and therefore the allowability of
claims in bankruptcy." The difficulty of applying limitations rules to claims with a long latency is
recognized; it even is suggested that there may be due process difficulties with applying statutes of
repose to cut off claims that have not even accrued within the repose period. The most interesting
question is framed by this example: a developer builds 10,000 homes, all with lead-based primer
paint. It is stated that if the developer anticipates mass tort litigation and files for bankruptcy
protection, state limitations periods should applyjust as in other areas of present bankruptcy practice.
This question deserves further study. Suppose the 10,000 houses are parts of 200-home projects in
each of the 50 states. The many states may have remarkably different limitations policies, and
perhaps repose policies as well. It is not self-evident that once a single federal tribunal has control
of the entire proceeding, some claimants should be defeated by local limitations practices while
others are protected by their own local practices. Again, the answer may depend on the distinction
between a true inadequacy of the debtor's assets and the simple anticipation and resolution of future
mass claims. The lead paint illustration, moreover, might be resolved differently for two quite
distinct types of claims. Homeowners seeking the cost of removing the paint might well be subject
to ordinary state limitations doctrine. Children - including those not yet born - who are physically
injured by the paint might deserve different treatment.

5. Conflicts of Interest and Inappropriate Incentives. This section recognizes that if bankruptcy
practice is to be extended to mass future claims, appointment of a future claims representative for
each identifiably distinct class of claimants is better than having no representation. It is suggested
that the United States Trustee be empowered to move for appointment of a representative and to
nominate the person to be appointed. The Bankruptcy Court should take an active role in selection
and supervision. There are disputes whether the representative will have much bargaining power,
but some representation is better than none. At least one commentator has suggested that the
representative be given an incentive to maximize recovery by awarding a percentage of the amount
held back for future claims, but this suggestion is found not helpful.

There is a beginning on the comparison between the court-appointed future claims
representative and class counsel. Since only one representative is possible for each class, the risk
of reverse auctions is much diminished. The effect of the differences between a court-selected and
supervised fiduciary and an entrepreneurial class-action or individual lawyer is more difficult to
gauge. There is no attempt to revisit the issues raised in the second section concerning the
representative's continuing duties after the reorganization is completed, nor to compare those duties
to the balance among court, class counsel, and defense counsel in administering a class-action
judgment.

Conclusion

The Report concludes that the Bankruptcy Review Commission recommendations "are an
important step in the right direction." Properly understood, that conclusion is unremarkable. The
recommendations point out one line of inquiry that deserves careful development. In time,
bankruptcy courts and procedures may indeed come to play a valuable role in resolving the problems
that arise from future mass-tort claims. The Report, however, also identifies many of the questions
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that must find persuasive answers before the Commission recommendations can be developed into
a system that might be enacted. The questions must be set against the alternative questions that
surround further development ofjudicial procedures outside bankruptcy. Many alternative judicial
procedures have been considered; this present and future work must be brought to bear more directly
on the bankruptcy proposals. In the end, all may be found wanting. But there is a long way to go
before reaching the inquiry's end.
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REPORT OF THE SUBCOMMITTEE ON MASS TORTS

Future claims -- that is, claims that have not yet ripened but may well do so in the future

-- present the greatest challenge to the adequate legal treatment of mass torts, whether in or out of

the bankruptcy system. In 1997, the National Bankruptcy Review Commission (the

"Commission"), partly in elaboration of § 524(g) of the Code, made five recommendations for

revision of the Code to standardize the treatment of mass future claims in bankruptcy. See

National Bankruptcy Review Commission, Bankruptcy: The Next Twenty Years 316-18 (1997).

The recommendations are set forth in full in the Appendix to this report. Briefly stated, the

recommendations are to amend the Bankruptcy Code to expressly cover "mass future claims" and

"holders of mass future claims" (defined in terms of a modified "conduct" test, discussed infra);

to provide for appointment of future claims representatives; to expressly permit estimation of

future claims; to limit (as through "channeling injunctions") the assets against which such claims

could be satisfied; and to permit discharge of such claims. Id. In February, 2000, the Comnmittee

On Federal-State Jurisdiction of the U.S. Judicial Conference asked its sister Committee On The

Administration Of The Bankruptcy System to review the recommendations, and a Subcommittee

on Mass Torts (the "Subcommittee") was created for this purpose. In August, 2000, following a

preliminary review, the Subcommittee reported that the Commission's recommendations had

merit but that significant problems remained to be explored, which the Subcommittee identified

and grouped under the headings: (1) due process; (2) future claims representatives; (3)



estimation; (4) statutes of limitations and repose; and (5) conflicts of interest and inappropriate

incentives. Following further study, the Subcommittee herewith presents its views as to each of

the problem areas.

1. Due Process

A. Some Concerns'

The primary due process problem presented by any attempt to deal with future claims is

the problem of lack of notice. As the Supreme Court noted in Mullane v. Central Hanover Bank

& Trust Co., 339 U.S. 306, 314 (1950):

"The fundamental requisite of due process of law is the
opportunity to be heard. Grannis v. Ordean. 234 U.S. 385, 394. .
This right to be heard has little reality or worth unless one is
informed that the matter is pending and can choose for himself
whether to appear or default, acquiesce or contest.

The Commission's recommendations pose due process problems in that some persons

whose rights are to be affected may not receive notice and an opportunity to be heard before their

rights are substantially limited. Moreover, certain potential claimants, at the time that their

claims are discharged, may not yet have experienced any injury or have any way of knowing that

they will one day have a claim.'

* This portion of the Subcommittee's report was primarily drafted by the Hon. Marjorie
0. Rendell, U.S. Circuit Judge, Third Circuit.

' In his article, Bankruptcy as a Vehicle for Resolving Enterprise-Threatening Mass Tort
Liability, 148 U. Pa. L. Rev. 2045 (2000), Professor Alan N. Resnick refers to these claims, as a
group, as "unmanifested." Id. at 2067. However, it should be noted that the harm may not even
have occurred, based on the definitions proposed, so that the holders may well have claims that
are unknowable, not merely unknown or "unmnanifested."
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Under the Commission's proposals, debtors would be able to affect and discharge "mass

future claims." A "mass future claim" would be defined as a "claim arising out of a right to

payment, or equitable relief that gives rise to a right to payment, that has or has not accrued

under non-bankruptcy law that is created by one or more acts or omissions of the debtor," if

certain things have occurred. See Commission Recommendation 2.1.1. By adopting this

"conduct" test, the Commission essentially gives a claim to all those who could be harmed by a

debtor's act or omission, whether or not the claim has yet accrued or is even known.

It is true that the proposed definition of "mass future claim," found at section 2.1.1 of the

Commission's Recommendations, does contain further limitations, including:

(3) at the time of the petition, the debtor has been subject to
numerous demands for payment for injuries or damages
arising from such acts or omissions and is likely to be
subject to substantial future demands for payment on
similar grounds;

(4) the holders of such rights to payments are known or, if
unknown, can be identified or described with reasonable
certainty; and

(5) the amount of such liability is reasonably capable of
estimation.

But even with these limitations, the holders of future claims need not be able to be

"identified" but, instead, can be merely "described" with reasonable certainty.2 It is thus apparent

2 Professor Resnick argues that even the concept of claimholder identification or

description can be eliminated because there is a provision for a future claims representative

(discussed infra). Interestingly, nowhere in the Commission's comments is there any reference

to the "description" requirement, while the other "gatekeeping" provisions are discussed to some

extent. While the concept of claims identification or description may be somewhat hollow

assurance, if it were eliminated would a claims representative know whom he or she is

representing?

3



that holders of these claims are not intended to necessarily receive prior personal notice of the

proceedings, let alone of the determination of their claims.

This is made even more apparent by the express provision for a "mass future claims

representative," and a recommendation that the Bankruptcy Code should authorize the

bankruptcy court to order the appointment of a mass future claims representative. The

recommendation thus embraces the concept of some kind of constructive notice, or substitute for

notice altogether, noting that in Mullane the Supreme Court discussed the impracticalities of

personal notice in every case. See 339 U.S. at 313. While the Commission does recognize the

potential for due process concerns in such an approach, see Bankruptcv: The Next Twenty Years,

supra, at 331 n. 818, it nevertheless concludes that such constructive notice is sufficient.

Admittedly, some courts have already been willing to deal with future claims in

bankruptcy proceedings, and discharge them, where the "conduct" test was employed and there

was no actual notice;3 but query whether approval of such across-the-board constructive notice

should be legislated in this manner? And even if it should as a matter of policy, query whether

the Due Process Clause permits such substitute notice in the bankruptcy arena, let alone in such

wholesale fashion. Just because a claimholder cannot be notified and there is a need to discharge

his claim so that bankruptcy policies can be advanced, does that make an alternative -- such as a

3 See, e Grady v. A.H. Robins Co., 839 F.2d 198, 201 (4th Cir. 1988) (holding that

"claim" existed prior to filing of bankruptcy petition where shield was inserted before

bankruptcy); In re Texaco Inc., 182 B.R. 937, 955 (S.DN.Y. 1995) (stating that publication was

sufficient to discharge potential environmental claims of landowners); In re Waterman S.S.

Cor. 141 B.R. 552, 556 (S.DN.Y. 1992) (finding that claims of future asbestos claimants were

not discharged where attempt to notify them was unreasonable and Court did not appoint a

representative), vacated on other grounds, 157 B.R. 220 (S.DN.Y. 1993).
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future claims representative -- a permissible and satisfactory guarantee of due process?

Perhaps the key to this issue lies in assessing, and predicting, the scope of the Supreme

Court's disapproval of the class action treatment of future claimants in Amchem Products. Inc. v.

Windsor 521 U.S. 591 (1997), and of its disposition in Flannigan v. Aheam, 521 U.S. 1114

(1997), which vacated the Court of Appeals' judgment and remanded the case in light of

Amchem. Can a Bankruptcy Code that embodies the same objectionable traits pass

constitutional muster?

It should be noted that in Amchem, the public notice was designed to reach out to anyone

and everyone who might possibly be exposed. The Court was concerned, however, with the

"sufficiency" of the notice. 521 U.S. at 628.4 Here, the situation is slightly different in that,

while actual notice might be attempted to the maximum extent possible, it is still contemplated

that there would be instances where a complete substitute for notice by way of a class

4 The Supreme Court made the following observation in Amchem:

Impediments to the provision of adequate notice, the Third Circuit

emphasized, rendered highly problematic any endeavor to tie to a

settlement class persons with no perceptible asbestos-related disease

at the time of the settlement. Many persons in the exposure-only

category, the Court of Appeals stressed, may not even know of their

exposure, or realize the extent of the harm they may incur. Even if they

fully appreciated the significance of class notice, those without current

afflictions may not have the information or foresight needed to decide,

intelligently, whether to stay in or opt out.

... In accord with the Third Circuit ... we recognize the gravity of the

question whether class action notice sufficient under the Constitution

and Rule 23 could ever be given to legions so unselfconscious and

amorphous.

521 U.S. at 628 (emphasis added).
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representative would be relied upon as sufficient. How the Supreme Court would view that, in

the context of the Bankruptcy Code, is difficult to say. Does the presence of a class

representative reduce due process concerns? Does constructive notice add to the attempts at

actual notice in a way that improves the "sufficiency" of notice?

As Professor Gibson notes in her article on this topic, the Supreme Court has not granted

certiorari in a mass torts bankruptcy case. S. Elizabeth Gibson, A Response to Professor

Resnick: Will this Vehicle Pass Inspection, 148 U. Pa. L. Rev. 2095, 2098 n.18 (2000). While

one could argue that there are considerations in bankruptcy that could weigh differently on the

Supreme Court's view of the requisite notice, nonetheless, Professor Gibson notes that class

actions actually are an exception to the general due process requirement "that everyone be

afforded her own day in court." Id. at 2107. The rationale for such an exception in the class

action context is based on the legal principle that "the certification of classes . .. is confined to

the situations in which there is a sufficient identity of interest between the class members and

their representatives that the members' rights may be fairly adjudicated in their absence." Id.

Therefore, while it could be said that bankruptcy policy considerations might support a relaxed

notice requirement as part of a bankruptcy solution, nonetheless, it should be noted that policy

considerations did not in the end prove sufficient to avoid due process impediments in the class

action setting in Amchem. See Samuel Issacharoff, Class Action Conflicts, 30 U.C. Davis L.

Rev. 805, 805 (1997).

Some further due process problems should also be noted. One is conflicts of interest

among future claimants. As Professor Gibson notes, based upon the Supreme Court's statements

in Amchem,
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[O]ne might question whether the Supreme Court will view

constructive notice as providing much protection for future claimants

in bankruptcy. If not, the Court may be unwilling to allow future

claimants to be bound by a reorganization plan confirmed in a

bankruptcy case in which their interests were litigated by an appointed

representative unless great care was given to insuring the absence of

conflicting interests within the group represented by each future claims

representative.

Gibson, supra at 2115. Another problem is the difficulty of putting effective advance limits on

future claims. As Professor Gibson notes further, in her penultimate footnote:

Even if the "practicalities and peculiarities" of a mass tort

bankruptcy case, Mullane v. Central Hanover Bank & Trust Co.,

339 U.S. 306, 314 (1950), justify the provision of constructive

notice to such future claimants, I fear that it pushes the limits of

due process too far to include within the group of future claimants

persons who, at the time of bankruptcy, have not been exposed to

the offending product. It cannot even be pretended that someone

who has not yet purchased, used, or come in contact with a product

that precipitates a mass tort bankruptcy will have any reason to

understand that the bankruptcy might affect her rights.

Id. at 2115 n. 97.

Finally, due process also implicates issues of fairness as between future claimants and as

between the class of future claimants compared with the classes of known claimants. Some of

these problems are discussed, infra, in the section on Future Claims Representatives.

B. Some Countervailing Considerations and Suggestions'

Notwithstanding the potential due process problems described above, it is worth

remembering that the Due Process Clause is designed to make the legal process work fairly, not

* This portion of the Subcommittee's Report was primarily drafted by Hon. Jed S. Rakoff,

U.S. District Judge, S.D.N.Y.
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to prevent it from working at all. As a practical matter, if procedures cannot be devised

consistent with due process to provide for present protection of future claims and future

claimants, in many cases there will be nothing left to satisfy future claims and compensate future

claimants when their injuries become manifest and they most deserve help. Accordingly,

notwithstanding cases like Amchem, it may be that the Supreme Court will not interpret due

process so as to entirely eliminate any solution to the future claims problem in mass tort

bankruptcies, especially since the bankruptcy process -- with its automatic stays, nationwide

jurisdiction, and in rem approach -- seems otherwise so well suited to addressing the mammoth

problems presented by mass torts.

The key to the Commission's response to the due process concerns discussed above is the

appointment of a future claims representative who, as mandated by the Commission's

recommendations and further discussed in section 2 of this report, infra, has a fiduciary

responsibility to future claimants. Both state and federal law recognize that a fiduciary can

sometimes act on behalf of a person who lacks notice without thereby offending due process, not

just because of the legal fiction of "constructive notice" but because of the very strict standards to

which the fiduciary will be held and the ultimate accounting she will have to render. Thus, for

example, courts, consistent with due process, regularly appoint guardians to represent both

infants, who will not have any meaningful notice of the guardian's actions until the infant reaches

an age of understanding, and incompetents, who will never have any meaningful notice of the

guardian's actions. The analogy to a future claims representative is not perfect for the guardian

at least knows exactly who he is representing, whereas a future claims representative may not

know her actual "clients" until sometime in the future, but the point is that due process is not so
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rigid a concept as to preclude practical accommodations to situations where notice is inherently

impossible at the very time when action is required.

If the future claims representative is to serve as a genuine fiduciary, however, she must

have a reasonably tight idea of the characteristics of the persons she serves, even if she doesn't

yet know their identity. A somewhat narrower definition of "future claimant" than the one

suggested by the Commission may therefore be in order. At a minimum, this Subcommittee

would recommend that subparagraph "4" of the Commission's definition of a mass future claim

be amended so that it is limited, inter alia, to situations where "the holders of such rights to

payments are known or, if unknown, can be identified or described with reasonable certainty and

the nature and extent of their rights to payment can be described with specificity" (new language

underscored). Likewise, as suggested by the Commission itself and discussed further in section

2, inftaq there may be a need for separate future claims representatives to represent definably

separate groups of future claimants.

The fiduciary responsibilities of the future claims representative are not the only due

process protection that future claimants will receive in the bankruptcy context. As the

Commission notes, bankruptcy "rules requiring collective action, extraordinary disclosure

requirements, and regular and extensive court supervision from the inception of the case, make

bankruptcy more protective of future claimants [than are class actions] ... The fundamental

structure of the bankruptcy system, with restrictions such as the 'absolute priority rule,' provides

safeguards for the interests of mass future claimants that are unmatched in the class action

system." Bankruptcy: The Next Twenly Years, supra, at 340-41. Similarly, Prof. Gibson, after

carefully comparing mass tort limited fund settlements under Rule 23 with mass tort bankruptcy
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reorganizations, concludes that "bankruptcy comes out ahead of limited fund class action

settlements with respect to the fairness of the resolution process and the effectiveness of judicial

review." Gibson, Case Studies of Mass Tort Limited Fund Class Action Settlements &

Bankruptcy Reorganizations at 5 (2000).

In practice, to be sure, some of these protections operate better in some contexts than in

others. In a Chapter 7 liquidation, a failure to deal with future claims, however difficult, means,

in effect, that future claimants will be deprived of any recovery whatever. If ever some substitute

for personal notice would seem direly required, it would be in such a case. By contrast, in the

case of a Chapter 11 reorganization there is at least the possibility of meaningful assets being

available for future claimants even if no future claims representative is appointed, and,

conversely, there is more of a danger of future claimants' rights being unfairly compromised if

negotiated by a future claims representative who does not yet know exactly who the future

claimants will be. In the case of a Chapter 11 reorganization, therefore, the Subcommittee is of

the view that it might better comport with due process for the amount of any fund set aside to pay

future claims not to be forever fixed at the time of discharge but rather to be subject to possible

future expansion in situations where the estimates on which the fund was based prove later to

have been materially mistaken.

Will any or all of this be enough to satisfy the Supreme Court? Prof. Gibson, in the

article cited in the preceding subsection, is uncertain, noting that "the Court has not shown itself

to be pragmatic in its approach to the judicial resolution of mass torts." Gibson, supra, at 2116.

Moreover, there are a wide variety of situations in which mass tort bankruptcies may arise, and it

may be that a solution that satisfies due process in some such situations may not satisfy it in
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others. But it is respectfully submitted that, short of far more radical legislation than anything

suggested by the Commission, no better solution has been proposed to the problem of future

mass tort claims than the bankruptcy approach utilizing future claims representatives.

2. Future Claims Representatives

The issues raised by the selection and responsibilities of a future mass tort claims

representative in bankruptcy proceedings, especially as contemplated by the proposals of the

Conmmission, are usefully considered against the backdrop of similar issues presented by Rule 23

class representatives in dispersed mass tort class actions involving future claimants. In

dispersed mass tort cases involving exposure to toxic substances that may produce injury or

death after a long latency period, there are at least two different categories of future claimants.

First, there is the category of those who know that they have been exposed but do not yet show

signs of illness. Those in this category know, or can be provided with notice, that there is some

risk of future illness, but they do not presently know that they will develop symptoms, when such

symptoms will occur, or to what degree of severity. Second, there is the category of those who

have been exposed, but do not know of the exposure. They are an "amorphous and unself-

conscious" group, Amchem 521 U.S. at 628; they do not know of the risk of future illness and

cannot even be given notice of such a risk. In the context of the class action, the courts have

made it clear that special obligations and limitations accompany a judge's ability to appoint an

* This portion of the Subcommittee's report was primarily drafted by the Hon. Larry J.

McKinney, U.S. District Judge, S.D. Ind., and the Hon. Lee H. Rosenthal, U.S. District Judge,

S.D. Tex.
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adequate representative for such claimants. These obligations and limits inform the need for

specific standards governing the appointment and duties of the future claims representative and

the threshold decision whether the future claims representative is merely a professional or more

closely akin to a fiduciary.

In Amchem. supra, the Supreme Court addressed the problem of future claimants in the

context of settlement class actions. The Court held that a settlement class of asbestos claimants

must meet all the requirements for certification under Rule 23(a) and (b), with the sole exception

of trial manageability. In so holding, the Court emphasized that the presence of different

categories of future claimants raised a large obstacle to finding adequacy of representation, a

necessary finding for class certification. The Court's discussion made it clear that the problem

was not limited to Rule 23, but included constitutional dimensions.

In Amchem, the Court rejected a proposed nationwide settlement of thousands of

asbestos claimants. The Court held that the class representatives and their attorneys did not meet

the Rule 23(a)(4) adequacy of representation requirement because of conflicts of interest. Those

who were presently ill wanted a large present recovery. Those who were exposed but had no

manifest symptoms, one category of future claimants, had a conflicting interest in preserving

assets for future claims. The Court raised doubts that those who did not even know that they had

been exposed to asbestos could ever be given constitutionally sufficient notice. However, such

claimants have an identifiable interest in preserving sufficient assets far into the future to respond

to the most delayed manifestations of illness.

After Amchem, courts and parties have addressed the problem of cohesiveness in

determining whether adequacy of representation can be assured for the purpose of Rule 23.
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Courts have relied upon subclasses, with separate representation for each discrete group, to avoid

problems of conflicting settlement goals and disparate interests that would otherwise defeat Rule

23 certification. For example, courts have attempted to create subclasses, and appoint separate

representatives for each subclass, of presently injured and exposed but not yet injured groups,

who require measures to assure that assets are available in the future to respond to later

manifestations of symptoms; of groups for whom medical monitoring is the only present relief;

and of groups that have similar types of present symptoms, who require the availability of an

appropriate amount of assets in the present to respond to present symptoms. The success of these

efforts has varied. In some cases, the courts have found that proposed classes present such

diversity of interests that adequacy of representation cannot be achieved even with subclasses

and separate representatives. See, es, Walker v. Liggett Group Inc., 175 F.R.D. 226 (S.D. W.

Va. 1997) (refusing to certify for settlement a proposed class of past and present cigarette

smokers, their families and estates, those exposed to secondhand smoke, and those who paid

medical claims). Other courts have relied upon subclasses for different types of claims,

particularly to separate out future claims, with separate representatives, to achieve cohesiveness

and adequacy of representation. See, es, O'Connor v. Boeing N. Am.. Inc., 185 F.R.D. 272,

275-76 (C.D. Cal. 1999); Cook v. Rockwell Int'l Corp., 181 F.R.D. 473 (D. Colo. 1998).

However, since Amchem, courts appear to recognize that those who do not even know that they

have been exposed and could be class members in the future cannot be provided notice or

adequate representation under Rule 23, even in a separate subclass certified as part of a

settlement class.

Can this problem be solved in the context of bankruptcy? As already suggested in the
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preceding sections of this report, the solution, if there is one, must rest with the creation of a

future claims representative who has a reasonably specific idea of whom she represents and has

the power to do so adequately. So armed, the future claims representative for the class of

exposed but not yet ill claimants should attempt to create as large a fund as possible to protect

those who move from a quiescent to an active condition. Such a future claims representative

must also administer that fund so as to assure that the fund is protected into the future and will

grow to meet increasing demands. Also, the future claims representative must pay out funds

only under specifically enumerated circumstances, to be agreed upon at the creation of the fund.

While that pay-out itself might be considered an administrative task, depending upon the

nature of the qualifications imposed upon the claimants, the duties imposed on the future claims

representative are, under the Commission's proposals, fiduciary in nature. The fiduciary

relationship is much like that between the administrator of an ERISA plan and beneficiaries

under that plan. Many of the already established principles of insurance law and ERISA law

could be applied to the future claims representative as criteria governing the responsibility for

amassing and preserving the fund, administering the fund, and paying claimants from the fund.

In order to insure the integrity of the fund in the most efficient manner, the future claims

representative should be regarded from the outset as a fiduciary.

As the Commission also recognizes, it is necessary for a separate future claims

representative to be appointed for each separate class if a separate fund is required. The same

reasons that require the creation of subclasses under Rule 23 require the creation of separate

funds for groups with disparate interests with respect to those funds, with different

representatives that have undivided loyalties -- the hallmark of the fiduciary.
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It is also vital that each future claims representative be empowered to vote on a plan of

reorganization on behalf of his class of future claimants, with the number of votes determined by

the reasonably estimated amount of the future claims. The difficulties inherent in giving a group

of existing creditors more power than future creditors can be avoided if they are treated in the

same fashion.

A future claims representative possessing these powers and particulars may possibly

avoid the due process objections earlier described. To draw again on the analogous principles

from insurance and ERISA law, the presence of presently unknown claimants does not

necessarily defeat or alter the ability to represent such interests, consistent with fiduciary

obligations. The fiduciary nature of the responsibility the future claims representative owes the

class of claimants represented is analogous to the responsibility of the insurance adjustor to the

policy holder or the ERISA administrator to beneficiaries. The point here is not to specifically

list all the powers and responsibilities of the future claims representative but to suggest that there

are sources of familiar and developed principles from which the duties and responsibilities could

be derived and applied.

3. Estimation

It has been suggested that the bankruptcy process is appropriate for disposition of mass

tort claims, in part, because Section 502(c) of the Bankruptcy Code allows for estimation of

* This portion of the Subcommittee's report was primarily drafted by the Hon. Marcia S.

Krieger, U.S. Bankruptcy Judge, D. Colo., and the Hon. Jed S. Rakoff, U.S. District Judge,

S.D.N.Y.
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present and future tort claims. However, as presently written, the function of Section 5 02(c) is so

limited that, without modification, it would offer little benefit in a mass tort context. This is one

of the reasons why, if bankruptcy is to play a successful role in resolving mass tort litigations, the

Commission's proposal for estimation, or something akin to that proposal, should be enacted.

Section 502(c) of the Bankruptcy Code provides:

(c) There shall be estimated for purpose of allowance under this

section----
(1) any contingent or unliquidated claim, the fixing or

liquidation of which, as the case may be, would unduly

delay the administration of the case; or

(2) any right to payment arising from a right to an equitable

remedy for breach of performance.

Section 502(c) is intended to facilitate allowance of claims against a bankruptcy estate. It

permits the court to estimate the amount of a contingent or unliquidated claim for purposes of

distribution of estate assets to the claimholder. Once the claim has been estimated, the estimated

amount can be used to determine the holder's vote for or against a proposed Chapter 11 plan.

(Acceptance by a class of creditors requires that a majority in number and at least 2/3 in the

amount of claims actually voting vote to accept.) Because claims are payable in accordance with

the statutory hierarchy, senior claims must be satisfied (by payment in full or acceptance by class)

before payment of junior claims. Estimation of contingent or unliquidated claims thus fixes the

amount necessary to satisfy such claims (or classes of claims), and therefore when junior claims

can be paid. Ordinarily, a contingent or unliquidated debt is scheduled by the debtor, but for

such a claim to be allowed, the claimholder must timely file a proof of claim. Once the proof of

claim is filed, the claim can be estimated upon notice to the claimholder.

Future claims are, by nature, unliquidated and in some instances may be contingent. The
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debtor may schedule such claims by group designation, but it is unlikely that they will be

scheduled individually. Without identification of the claimholder(s), the claimholder(s) will

receive no individual notice of the bankruptcy case, likely will not file a proof of claim, and will

not receive notice of and therefore will not participate in the estimation process.

The recommendations of the Commission do not solve all these problems, but they do

mitigate many of them. Recommendation 2.1.3 proposes amending § 502 to expressly empower

the bankruptcy court to estimate mass future claims and determine the amount of mass future

claims prior to confirmation of a reorganization plan for purposes of distribution as well as

allowance and voting. Recommendation 2.1.4 proposes expanding § 524 to authorize courts to

issue in all cases involving future claims so-called "channeling injunctions," which would

prohibit future claimants from pursuing any of the debtor's present or future assets other than

those specifically designated assets that, as part of the plan of confirmation, had been placed into

a trust to be administered by the future claims representative for the payment of future claims.

Although these two recommendations would resolve or reduce many of the legal

problems described above, they are not without difficulties of their own. The multiple

contingencies inherent in the Commission's definition of future claims make it very difficult to

estimate the dollar amount of future claims with a high degree of confidence; and, indeed, the

limited experience with such estimation thus far (chiefly in the context of asbestos bankruptcies)

has been that the actual amount of future claims has sometimes materially exceeded both the

estimated amounts and the value of the assets put aside for their satisfaction. But the

Commission's recommendations expressly provide that future claims will only apply to liabilities

that are "reasonably capable of estimation," see 2.1.1(5), and the Subcommittee would expect
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that this would be applied much as in the insurance industry to estimate insurable risks but

exclude as uncovered those risks too diffuse or speculative to be reasonably estimated.

Channeling injunctions, by effectively placing a "cap" on the amount of money available

to future assets, are also vital if meaningful reorganization is to occur to a company confronting a

mass torts problem. But at the same time placing such a cap on recovery may mean that difficult

questions will arise as to whether preference should be given to certain kinds of future claimants

over others; and it may also mean that some distant future claimants may not realize any recovery

at all (although, because of statutes of limitations, see infta, this may be a small group). As

previously noted, the Subcommittee believes these problems (as well as due process problems)

can be reduced if the "cap" thus created is subject to periodic reconsideration in light of new

information and experience. It should also be noted that channeling injunctions can also be used

for other positive purposes, such as mandating arbitration of future claims.

With experience, moreover, the extent of the problems sketched above should be reduced.

As the Commission points out, while the future claims estimates made in the Johns-Manville

case proved woefully inadequate, the trust established in the subsequent A.H. Robins case turned

out to be, if anything, over-funded. Inherent in the bankruptcy approach to mass torts is the

recognition that all kinds of creditors, including future tort claimants, will recover less than they

would be entitled to in the absence of all other creditors, and the problem of estimation, while

difficult, is essentially just a variation on that theme.
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4. Statutes of Limitations and Repose

The Commission's recommendations do not address the issue of whether future claimants

should be entitled to seek payment from the estate (or trust created by the plan) when their claims

would have been denied under state law because of the expiration of the state's statute of

limitations. This Subcommittee, however, is of the view that state statutes of limitation should

determine the enforceability and therefore the allowability of claims in bankruptcy.' Stated

otherwise, if the victim had a cause of action that could have been pursued under state (or if

applicable, other federal law), and that cause of action expired before bankruptcy, that victim

should be precluded from asserting a claim against a bankruptcy estate. The approach is

consistent with the interaction between bankruptcy and non-bankruptcy law in general, 6 and there

is no sound reason to alter this principle as it applies to claimants in a mass tort bankruptcy case.

Integrated into the concerns about affording future claimants due process is the issue of

whether state statutes of limitations should apply. The main objective of these recommendations

is to balance the concerns of procedural due process with finality and with the predictability of

estimating the number of claimants and extent of claims.

' This portion of the Subcommittee's report was primarily drafted by the Hon. Dennis

Montali, U.S. Bankruptcy Judge, N.D. Cal.

5 11 U.S.C. § 502(b)(1) provides in pertinent part: "[T]he court. . shall determine the

amount of such claim. . . as of the date of filing of the petition, and shall allow such claim in such

amount, except to the extent that ... .such claim is unenforceable against the debtor and property

of the debtor, under any agreement or applicable law."

6 In most circumstances, a "claim" arises for bankruptcy purposes when the event or

conduct giving rise to liability occurs, though injury is manifested post-petition. In re Jensen,

995 F.2d 925, 928-30 (9th Cir. 1993); Grady v. A.H. Robins, 839 F.2d 198, 201 (4th Cir. 1988),

cert. dismissed. 487 U.S. 1260 (1988).
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It should be acknowledged that, depending on the type of the cause of action, the state

statute of limitations may be difficult to apply. For catastrophic events, the victims will likely be

readily aware they have a claim, although the exact extent may be unknown. For personal

injuries caused by mass torts, the discovery rule generally applies: the claimant's rights are

triggered when he or she knows or should have known that his/her rights existed. The clearest

situation involves a present tort claimant with manifested personal injuries that directly relate to

the tortious conduct or product. For other types of claims, such as claims based on breach of

contract, state law statutes of limitation seem relatively easy to apply. For example, the date

payment on a note is due readily triggers the running of time in which the holder may sue.

A more difficult situation is presented when the prospective plaintiff (much like the

victim of a classic mass tort who experiences no symptoms) has no way of knowing a claim

exists as of the date the prospective defendant files bankruptcy. Take the situation of a developer

of real property, or a contractor or architect who works on the project, who negligently performs

services that result in latent defects. The California statute of limitations for suits against such a

party runs ten years after the conduct took place, regardless of discovery of the injury.7 Is it a

denial of due process for state law to bar a claim before the claimant knows of the claim?

Apparently the California legislature favors finality.

On the assumption that such a statute of limitations could survive a constitutional

challenge, there does not appear to be a reason to make a different rule in bankruptcy. If the

7 California Code of Civil Procedure § 337.15 bars actions based upon a "latent

deficiency" after ten years from substantial completion, except in cases of fraudulent

concealment or wilful misconduct. "Latent deficiency" is defined in the statute to mean "not

apparent by reasonable inspection."
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developer files for relief nine years after completing the project, the homeowner who is yet to

discover the defect should be allowed to file a claim, assuming that homeowner can discover it in

time. The real problem comes along when the homeowner (with or without knowledge of the

developer's bankruptcy) has no reason even to suspect that something was done negligently nine

years earlier. If the court confirms a plan that says nothing about the class of homeowners who

bought latently defective homes but do not know it, it seems as though post-confirmation it

would be best to let state statutes of limitations control. If the developer files eleven years after

completion, then state law would bar the claim regardless of when it is discovered.

If, instead of a single home, the developer builds 10,000 homes, all with lead-based paint

as a primer, -- now the developer faces mass tort litigation and files for bankruptcy under the

provisions contemplated by the National Bankruptcy Review Commission. But we see no reason

why the same principles regarding choice and application of statutes of limitations should not

apply.

Possibly the most difficult application of the state statute of limitations in the mass tort

context arises in a case of an insidious tort, such as toxic torts, where injuries may be latent for a

period of years. See The Fairness and Constitutionality of Statutes of Limitations for Toxic Tort

Suits, 96 Harv. L. Rev. 1684 (May 1983). Where appropriate, notice procedures should be

applied so as to reach those claimants to which the "should have known" branch of the discovery

rule applies, and to give them an opportunity to participate. While it may still be impossible to

achieve total fairness, this would minimize unfairness and accord with minimal due process (Lee

section on due process, supra).

Although applying state law statutes of limitations to claimants against bankruptcy
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estates in a mass tort case may be complex and may lead to different results in different states, it

is consistent with interpretation of the bankruptcy code generally, and promotes the goal of

finality in bankruptcy litigation. By inherently limiting the pool of claimants, it minimizes the

"floodgate" problem, and properly discriminates in favor of legitimate claimants.

5. Conflicts of Interest and Inappropriate Incentives

A forceful and independent future claims representative is critical to the Commission's

approach. The question therefore arises as to what safeguards can be created to prevent a mass

tort future claims representative from colluding with, or simply being overswayed by, counsel for

present claimants and debtors.

It should first be noted that the classic kind of collusion said to arise in certain

"prepackaged" bankruptcies is very unlikely to arise in mass tort bankruptcies involving future

claim representatives. The term prepackaged bankruptcy applies to plans where the negotiations

and solicitation of acceptance occurred before commencement of a chapter 11 case. Sandra E.

Mayerson, Current Developments in Prepackaged Bankruptcy Plans, 804 PLI/Comnm 979, 981

(2000). Although the term has also been used sometimes to apply to "hybrids where all or part of

the plan has been negotiated prepetition and/or certain but not all creditors have been solicited

prepetition," id., the essence of a "prepack" is that most or all of the negotiation and solicitation

occurs prebankruptcy and therefore is presented to the Court as a fait accompli. A future claims

representative, however, would always be appointed after the bankruptcy petition has been filed.

* This portion of the Subcommittee's report was primarily drafted by the Hon. Jack B.

Schmetterer, U.S. Bankruptcy Judge, N.D. Ill.
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Because that additional party would be interjected, any prebankruptcy agreements among other

parties could be challenged, and the future claim representative would often have a fiduciary duty

to do so. By contrast, without that new party the "prepack" collusion would not likely be

challenged. Therefore, appointment of a future claims representative would likely reduce rather

than enhance collusive or otherwise unfair arrangements in "prepack" cases.

This is not the end of the issue, however. Some articles have expressed concerns

regarding possible conflicts of interest or other inappropriate incentives to which a future claims

representative might be subject, see, es, Frederick Tung, The Future Claims Representative in

Mass Tort Bankruptcy: A Preliminary Inquirg , 3 Chap. L. Rev. 43 (2000); Hon. Edith Jones,

Rough Justice in Mass Future Claims: Should Bankuptcy Courts Direct Tort Reform, 76 Tex. L.

Rev. 1695 (1998). For example, Judge Jones writes in pertinent part:

In bankruptcy, as in future claims class actions, the claimants are

absent, invisible, and passive, creating room for exploitation in several

ways. The class representative, delegated extraordinary exclusive

power under the proposal to file and compromise class claims, operates

without the supervision or control of real clients. Because the claims

themselves are not concrete, but rather amorphous and conjectural, the

representative's bargaining position is weak. The representation of future

claims thus carries with it a tendency toward conflicts of interest. There

is no vigorous check on a class representative's accepting a settlement

that provides generous fees for the representative but modest relief for

the class. A conflict may arise if the representative undertakes to settle

claims of both present and future "future" claimants. In short the

Commission proposal offers no protection analogous to "[t]he adequacy

inquiry under Rule 23 [which] serves to uncover conflicts of interest

between named parties and the class they seek to represent."

Jones, 76 Tex. L. Rev. at 1713.

The concerns raised by Prof. Tung and Judge Jones stem from their asserted apprehension

that the future claims representative would be an agent without a principal. They contend that
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conflicts of interest are inherent in representation of this type. Both authors are skeptical as to

whether the future claims representative mechanism would truly provide zealous representation

for future claimants when those persons would have no role in choosing or monitoring their

agent. Tung, at 67. In addition, the debtor and creditors might initiate the process of whom to

appoint, as well as terms of the appointment, of the future claims representative, Tung, at 61 and

67, even though debtors and creditors as moving parties would have interests in likely conflict

with those of future claimants. (See Amchem, supra!.

But the actual Commission recommendation 2.1.2. urges that any "party in interest" have

standing to petition for appointment of the future claims representative. While the U.S. Trustee

is not defined by statute or rule as a "party in interest," that officer is allowed under the Code to

"raise ... appear and be heard on any issue. . ." (except filing of a plan). 11 U.S.C. § 307.

Therefore, the U.S. Trustee could initiate a motion to appoint the future claims representative and

nominate the person to be appointed, and this Subcommittee recommends this approach since the

U.S. Trustee has no financial interest at stake and would likely be viewed as a source of objective

recommendations. Furthermore, this Subcommittee would favor a further modification of the

Commission's recommendations to make explicit that the Bankruptcy Court itself is expected to

play an active role in both the selection and the supervision of the future claims representative.

Finally, of course, the future claims representative should be required to make the same kind of

disclosures regarding possible conflicts of interest as is required for any professional to be

employed by a trustee or debtor-in-possession under Rule 2014(a) Fed. R. Bankr. P. See

Resnick, supra, 148 U. Pa. L. Rev. at 2078-79.
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The other point of concern expressed is that the bargaining power of the future claims

representative would be weak because future claimants and their losses are abstract and

prospective, while competing present claimants and their losses are concrete and present. Tung,

at 75; Jones, at 1713. Moreover, within bankruptcy cases involving mass torts, there is a culture

that values consensual reorganization. Lawyers for different interests in large cases may have to

"forego strict enforcement of their clients' legal entitlements in order to achieve consensus."

Tung, at 73. The future claims representative must operate in this culture, and because future

clients are abstract and conceptual, she may be vulnerable to group pressure to compromise

interests because the other players have clients to answer to.

On the other hand, as Prof. Tung recognizes, under the Commission's proposals the

future claims representative would have an extraordinary amount of independence to resist such

pressure. Tung, at 75. Moreover, as described above, the Subcommittee would favor increasing

the powers of the future claims representatives even beyond the Commission's

recommendations.

As mentioned in section 1.B, supra, the future claims representative is in some respects

called upon to play a role akin to the classic role of a guardian appointed to protect minors or

future interests. While the use of such a representative is not without possible problems, see

Hon. Sheila Murphy, Guardian Ad Litem: The Guardian Angels of our Children in Domestic

Violence Court, 30 Loy. U. Ch. L.J. 281 (1999); David M. Johnson, The Role of the Guardian

Ad Litem: Changes in the Wind, 27 Colo. Law 73 (1998), state courts using such appointments

have recognized that the alternative of leaving the future interests and minors unprotected by a

representative could result in little or no protection of their interests, see id. Critics of the

25



Commission's future claims representative proposal have not shown why difficulties in use of

such representatives in bankruptcy would justify doing nothing to appoint a champion for future

claims merely because that champion might not be perfect.

Giving the future claims representative economic motivation has also been suggested as

one way to create a further safeguard of independence. Giving that party a financial stake in

recovery by future claimants might provide the greatest incentive to maximize recovery, as by

compensation giving a percentage of the amount held back for future claimants. Tung, at 78.

One concern expressed in creating a compensation arrangement of this sort, however, is that the

future claims representative might "unreasonably" scuttle a deal in hopes of obtaining more for

he future claimants and thereby increasing the representative's personal compensation. On

balance, the Subcommittee is unpersuaded that the economic incentive approach is either

necessary or helpful.

In sum, while appointment of a future claims representative is not a perfect solution, in

the absence of such a representative the other parties are free to collude with each other without

adequately considering future claims of unrepresented parties, leaving only the judge and U.S.

Trustee to question projection of future needs, without benefit of an adversarial presentation by

someone charged with concern for the future. The recommendation to add a future claims

representative provides a check on collusive or self-interested behavior by others, an imperfect

check, but a check nonetheless.

Conclusion

This report is not intended to be a comprehensive discussion of every issue raised by the
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Commission's proposals but rather a selective discussion of some of the more prominent issues.

Overall, however, the Subcommittee believes that, while the Recommendations of the National

Bankruptcy Review Commission do not solve all the problems inherent in dealing with the

thorny thicket of future claims, they are an important step in the right direction.

Respectfully submitted,

Subcommittee on Mass Torts

Hon. Jed S. Rakoff, Chair 43

Hon. Marcia S. Krieger
Hon. Larry J. McKinney
Hon. Dennis Montali
Hon. Marjorie 0. Rendell

Hon. Lee H. Rosenthal'
Hon. Jack B. Schmetterer"

* Liaison from the Advisory Committee on Civil Rules

** Liaison from the Committee on Federal-State Jurisdiction
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Appendix

1997 Recommendations of the National Bankruptcy Review Commission

for Amendments to the Bankruptcy Code Regarding Mass Torts

2.1.1 Definition of Mass Future Claim

A definition of "mass future claim" should be added as a subset of the

definition of "claim" in 11 U.S.C. § 101(5). "Mass future claim" should be

defined as a claim arising out of a right to payment, or equitable relief that

gives rise to a right to payment that has or has not accrued under nonbankruptcy

law that is created by one more acts or omissions of the debtor if:

1) the act(s) or omission(s) occurred before or at the time of the order for relief;

2) the act(s) or omission(s) may be sufficient to establish liability when injuries

ultimately are manifested;
3) at the time of the petition, the debtor has been subject to numerous demands for

payment for injuries or damages arising from such acts or omissions and is

likely to be subject to substantial future demands for payment on similar

grounds;
4) the holders of such rights to payments are known or, if unknown, can be

identified or described with reasonable certainty; and

5) the amount of such liability is reasonably capable of estimation.

The definition of "claim" in section 10 1(5) should be amended to add a definition

of "holder of a mass future claim;" which would be an entity that holds a mass

future claim.

2.1.2 Protecting the Interests of Holders ofMass Future Claims

The Bankruptcy Code should provide that a party in interest may petition the court

for the appointment of a mass future claims representative. When a plan includes

a class or classes of mass future claims, the Bankruptcy Code should authorize a

court to order the appointment of a representative for each class of holders of

mass future claims. A mass future claims representative shall serve until further

order of the bankruptcy court.

The Bankruptcy Code should provide that a mass future claims representative

shall have the exclusive power to file a claim or claims on behalf of the class of

mass future claims (and to determine whether or not to file a claim), to cast votes

on behalf of the holders of mass future claims and to exercise all of the powers of

a committee appointed pursuant to section 1102. However, a holder of a mass

future claim may elect to represent his, her, or its own interests and may opt out of

being represented by the mass future claims representative.
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The Bankruptcy Code should provide that prior to confirmation of a plan of
reorganization, the fees and expenses of a mass future claims representative and

his or her agents shall be administrative expenses under section 503. Following
the confirmation of a plan of reorganization, and for so long as holders of mass

future claims may exist, any continuing fees and expenses of a mass future claims
representative and his or her agents shall be an expense of the fund established for

the compensation of mass future claims.

The Bankruptcy Code should provide that a mass future claims representative

shall serve until further orders of the bankruptcy court declare otherwise, shall

serve as a fiduciary for the holders of future claims in such representative's class,

and shall be subject to suit only in the district where the representative was

appointed.

2.1.3 Determination of Mass Future Claims

Section 502 should provide that the court may estimate mass future claims and

also may determine the amount of mass future claims prior to confirmation of a

plan for purposes of distribution as well as allowance and voting. In addition, 28

U.S.C. § 1 57(b)(2)(B) should specify that core proceedings include the estimation
or determination of the amount of mass future claims.

2.1.4 Channeling Injunctions

Section 524 should authorize courts to issue channeling injunctions.

2.1.5 Plan Confirmation and Discharge; Successor Liability

Sections 363 and 1123 should provide that the trustee may dispose of property
free and clear of mass future claims when the, trustee or plan proponent has

satisfied the requirements for treating mass future claims. Upon approving the

sale, the court could issue, and later enforce, an injunction to preclude holders

from suing a successor/good faith purchaser.
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Introduction and Background

Since the fall of 1999, the Federal Judicial Center (FJC) and the Discovery

Subcommittee of the Advisory Committee on Civil Rules ("the Subcommittee")

have sought to learn more about discovery of computer-based information in

civil litigation. Among other things, the Subcommittee is considering whether to

propose amendments to the Civil Rules to accommodate distinctive issues raised

by discovery of computer-based information. FJC research staff have conducted a

multi-part study to help inform the Subcommittee's consideration of these issues

and to shed light more generally on the problems and advantages that arise as

discovery of computer-based evidence becomes more commonplace in civil

litigation. This report presents an overview of that study and preliminary results.

A final report will be prepared for the fall 2002 meeting of the Committee.

The Subcommittee did not ask the FJC to obtain precise base rate

information about the frequency with which discovery of computer-based

information occurs-both because it is evident that such discovery will increase,

and because the need for potential rule changes need not hinge on the absolute

frequency of occurrence of discovery of this type of evidence. Instead, the

Subcommittee wanted to gain a better understanding of the nature of specific

problems relating to computer-based discovery, including (but not limited to)

issues concerning preservation or spoliation or computer-based evidence; costly,

"heroic" efforts to retrieve computer-based information for purposes of

discovery; the use of computer experts to assist with computer-based discovery;

and privilege waiver in the context of computer-based discovery. A more

thorough understanding of how these issues arise and are handled in individual

courts or cases will help the Subcommittee determine whether rules changes are

warranted. An underlying question concerns the extent to which computer-

based information is qualitatively different from more traditional hard-copy

evidence.'

In this preliminary report, we present descriptions of and results from

three research approaches used in the study: a survey of magistrate judges,

1 The Subcommittee has requested that FJC Research Associate Kenneth J. Withers undertake a separate

"white paper" on this topic, which is forthcoming.
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designed to learn about their experiences with computer-based discovery and to

obtain suggestions of cases illustrating various computer-based discovery issues

to study in greater depth; a survey of computer consultants who are frequently

hired to assist in cases involving discovery of computer-based evidence; and a

detailed set of case studies of selected cases involving computer-based evidence,

the results from three of which are presented in this preliminary report. Because

the study is by design not based on data representative of all experiences with

computer-based discovery in federal civil cases, no general conclusions about

federal court experience with such discovery can be drawn from these results.

The data do, however, provide some insight into both the frequency of federal

court experience with computer-based discovery and the nature of some of its

associated problems and advantages. Our final report will include some

additional analyses of the data already obtained as well as detailed descriptions

of the remaining cases selected for the case study.

Summary of Preliminary Findings

In summary, to this point we have found:

* About 3 out of 5 magistrate judges who handle discovery disputes

have had a case in which a question surrounding discovery of

computer-based evidence was brought to their attention;

* The most frequent case types in which computer-based discovery

issues reportedly arise are employment cases with individual

plaintiffs, general commercial litigation, and intellectual property

cases. These types of cases, particularly the first two, are also relatively

frequent in the general population of case filings.

2 Because the committee is interested in whether rule changes are warranted to accommodate discovery of

computer-based evidence, our investigation focuses mostly on problems raised by such discovery. We have

also, however, gathered some data on instances in which the computer-based nature of certain evidence

provided an advantage over traditional hard-copy discovery.
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* The activities or problems most frequently reported regarding

computer-based discovery include: the hiring of computer experts by

one or more parties; problems regarding inadvertent disclosure of

privileged computer-based information; on-site inspection of a party's

computer system by an opposing party; and the sharing of costs

between parties to retrieve computerized information.

* Based on the three completed case studies (of the ten we plan to do),

there may be differences between magistrate judges' and attorneys'

views of the need for rule changes. The rules changes suggested by

participants to date range from allowing the producing party to

specify the form of production to providing for sanctions to issue,

including the cost of a computer expert, when the expert is able to find

computerized information that is claimed to be unavailable by an

opposing party.

Research Approach

In this and the following sections we describe how we surveyed

magistrate judges and computer consultants and undertook the case studies, and

then provide preliminary results.

1. Survey of Magistrate Tudges

After consulting with Subcommittee members, in spring 2000 FJC staff

designed a brief questionnaire asking magistrate judges about their experiences

with discovery of computer-based information.3 In addition to asking about the

extent of their experience with such issues and the types of problems they had

encountered, the questionnaire also asked for suggestions of cases with

computer-based discovery issues that might warrant further attention as case

3 We restricted the survey to magistrate judges because we (and the Subcommittee) believed they would

have more experience with computer-based discovery than district judges and would be more likely to

respond to the questionnaire.
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studies. The questionnaire was computerized, with button boxes and scroll-

down menus for responses, and placed on a web page maintained by the FJC

(see Appendix A for a copy of the questionnaire).

In May, 2000, Tom Hnatowski of the Magistrate Judge's Division of the

Administrative Office provided us with a list of all magistrate judges subscribed

to the division's listserv (428 total), which sends mass mailings of e-mail

messages from the division to all magistrate judges subscribed to the listserv.

Although not all magistrate judges subscribe to the listserv, more than 80% do

subscribe, and that proportion was deemed sufficient for the purposes of this

research, particularly since we were not necessarily seeking information

representative of the experience of all magistrate judges.

On June 14, 2000, we sent a message via the listserv, over the names of

District Judge David Levi and Magistrate Judge John Carroll, asking recipients to

visit the web page and fill out the questionnaire. Altogether, we received 120

responses to the survey, for a response rate of 28%. Ten of these responses were

not subjected to further analysis, either because the judge did not complete the

questions in the questionnaire, or because the judge had no experience handling

discovery disputes of any kind.

Follow-up survey. Because the low response rate to the Web-based survey

made it difficult to interpret the results, particularly with respect to the

frequency of magistrate judge experience with computer-based discovery, we

sent a one-page follow-up questionnaire to the non-respondents, asking them

why they did not respond. The follow-up survey specifically asked whether one

reason for non-response was that the respondent did not have experience with

computer-based discovery.

Of the 314 non-responding magistrate judges who were mailed the follow-

up survey, 236 responded, for a response rate of 75%. This means that, across

both surveys, we received responses from 8 5 % of the magistrate judges to whom

4In particular, we suspected that magistrate judges who had no experience with computer-based discovery

might have chosen not to respond to the first questionnaire, causing the results we did receive to over-

estimate the extent of magistrate judge experience with computer-based discovery.
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the original listserv message had been sent on the question of whether they had

experience with computer-based discovery.

2. Survey of Computer Consultants

In 2001 FJC research staff undertook a survey of consultants in the fields

of computer forensics and electronic discovery. The survey solicited general

information about the work the consultants had done on behalf of clients

involved in federal civil litigation. It asked about the types of cases in which the

consultants had been hired and the nature of the computer-based discovery

issues they encountered in those cases. This survey was undertaken in part to

solicit more cases for the in-depth case study, and in part at the behest of the

Subcommittee to see if experiences with computer-based discovery issues

reported by consultants were similar to that of magistrate judges as reported in

response to our magistrate judge survey. Because of this, the questions were was

designed to parallel the questions asked in the magistrate judges survey as

closely as possible.

Consultants who work in the area of electronic discovery are not

organized in any professional body or trade association, and do not have any

authoritative professional certifications or training programs that would help us

identify the population as a whole. However, before this survey was

contemplated, FJC research staff came into contact with a number of computer

consultants while studying the issue of electronic discovery through articles,

conferences, and professional networks. The consultants maintained contact

with the FJC and each other through an informal but active electronic discussion

group called "CFED," for Computer Forensics and Electronic Discovery.

The FJC research staff used the CFED membership list to distribute the

survey, which was a simple word-processing questionnaire (see Appendix B). On

September 4, 2001, the survey was sent by email to all 57 CFED members on the

list at that time, representing 38 consulting firms or agencies. The response over

the next three weeks was poor, with only four completed questionnaires

returned, possibly due to the intervening events of September 11, 2001. On

6



Preliminary Report on Computer-Based Discovery
Federal Judicial Center
April 5, 2002

September 27 the survey was distributed again, resulting in ten additional

responses.

Of the total of 14 responses (representing 25% of the CFED individual

membership and 36% of the organizational membership), only ten were useable.

Three responses were from CFED members outside of the United States with no

federal case experience, and one respondent did not have access to the

information requested. Of the ten useable responses, two explicitly stated that

their answers would be limited, as they operated under confidentiality

agreements or court orders preventing them from sharing information. Based on

informal discussions with other CFED members, we suspect that others might

not have responded for that reason.

3. Case Studies

As mentioned previously, the Subcommittee is most interested in a more

thorough understanding of how various computer-based discovery problems are

manifested in specific cases, rather than an estimate of their absolute frequency.

FJC staff designed a study to look at selected cases illustrating these issues in

detail. Study of each case involves reviewing and coding the court files and

interviewing the participants (attorneys and judges) who were most intimately

involved with the discovery of computer-based evidence in each case.

a. Identification of potential cases for study.

We have used several methods to identify cases that might be appropriate

for more in-depth study. First, the magistrate judge survey asked for

nominations of appropriate cases, and 15 cases were nominated by responding

judges. Second, we reviewed published case law on the topic, which yielded five

possible additional cases. Third, at the Brooklyn mini-conference sponsored by

the Subcommittee in October 2000, we solicited suggestions of cases from the

attendees. Although we followed up this solicitation with an e-mail reminder, no

suggestions were forthcoming from mini-conference participants. Fourth, we

asked for nominations from the computer discovery consultants surveyed, and

received one additional case. Finally, we sent letters to several organizations and
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individuals asking them to help identify possible additional cases. These

individuals and organizations include nearly 50 Texas state bar leaders, the

Federal Bar Association's Litigation Section, and products liability chairpeople of

the following organizations: American Bar Association; Federal Bar Association;

American Corporate Counsel Association; Federation of Insurance and

Corporate Counsel; Defense Research Institute; and Association of Trial Lawyers

of America. None of these organizations has nominated a case for study.

Two additional cases were nominated from communications with

individuals involved in other case-study cases. Altogether, through these various

methods, we identified 23 cases for possible in-depth study.

b. Selection criteria.

We used the following criteria to ascertain whether an identified case was

appropriate for inclusion in the case study:

* The case was closed.

* The judge(s) and most of the attorneys involved were willing to talk
with us about the computer-based discovery issues in the case;

* Most or all of the relevant documents from the case file were available
to us (i.e., not under protective order or seal);

* Discovery occurred relatively recently, so that participants' memories
would be fresh and their files available for reference.

To the extent possible, we also strove to include cases that together

displayed a range of computer-based discovery issues, case size, and geographic

locations.

c. Further review of nominated cases.

A few of the cases suggested for the case study were clearly inappropriate

for further study, as they were not closed or likely to close in the near future, or

the attorneys involved were highly unlikely to cooperate in the research. For the

8



Preliminary Report on Computer-Based Discovery
Federal Judicial Center
April 5, 2002

remaining cases nominated, we used commercial databases of federal docket

records to download the dockets for review. In addition, we conducted

preliminary interviews with 19 judges or their representatives about the

nominated cases, to glean more information about the appropriateness of the

case for in-depth study. From this further review, we labeled cases as either

"Green," "Yellow," or "Red" with respect to their appropriateness for our case

study, as defined by the selection criteria set forth above. Ten cases were

identified as "Green," seven as "Yellow," and two as "Red." The "Green" cases

generally met our selection criteria, and the judge assigned to the case believed it

was worthy of further study and that the attorneys would cooperate. They

covered a range of case types and computer-based discovery issues of interest to

the subcommittee.

Cases rated "Yellow" or "Red" normally received that rating either

because the discovery in the case was still pending or the judge indicated that the

litigation was very contentious and the attorneys probably will not speak with

us. Even though we might not do interviews in those cases, however,

examination of the publicly-available documents from them might still yield

information of interest to the Subcommittee.

Results

1. Survey of Magistrate Judges

The results of the magistrate judge survey reported in this section include

the 110 magistrate judges who responded to our electronic survey and reported

that they do handle discovery disputes.

a. Percentage of responding judges with experience handling
computer-based discovery disputes.

According to the combined results of our Web-based survey and the

follow-up survey, about 60% of magistrate judges experienced a case raising

computer-based discovery issues in the two years preceding our surveys.
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If we add the judges who indicated on the Web-based survey that they
have no experience with computer-based discovery (29) with the judges who

indicated the same in response to the follow-up survey (111), we find that 39% of

our respondents report that they have not had experience with computer-based

discovery in their cases in the two years preceding the study.5 Thus, it appears

that approximately three out of five magistrate judges have had experience with

computer-based discovery issues in civil cases.

Note that this information does not directly indicate the frequency with
which computer-based discovery presently occurs in civil cases. District judges

do not always choose to delegate the handling of discovery disputes to
magistrate judges, and many computer-based discovery issues could be handled

by attorneys without being brought to the attention of the presiding judge. What

the data tell us at minimum, however, is that computer-based discovery occurs
in more than just a tiny proportion of cases, and the majority of magistrate

judges have had cases in which such discovery has been brought to their
attention.

b. Types of cases in which disputes involving computer-based
discovery arise.

We asked magistrate judges to report how many cases of various case

types they had handled in which discovery of computer-based evidence had

been brought to their attention. We then calculated the proportion of responding
magistrate judges who reported having at least one case of each case type that

involved computer-based discovery. Table 1 shows, for each case type, what
proportion of responding magistrate judges reported having a computer-based

discovery issue arise in at least one case of that case type.

5 Normally it is not sound research practice to combine results from separate surveys. In this instance,
however, we surveyed the same population on the same topic in the two surveys, and thus report them
together on the limited question of the extent of magistrate judge experience with discovery of computer-
based evidence.
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Table 1. Percentage of Responding Magistrate Judges Who Reported
Handling at Least One Case of Selected Case Types that Involved Computer-
Based Discovery Issues (N=81).

Case Type % of Magistrate Judges reporting at
least one case of this case type that
raised computer-based discovery
issues

Employment - Individual plaintiff 59

General commercial litigation 55

Patent/Copyright 44

Employment - Class action 25

Products liability 24

Other 23

Construction litigation 10

Securities litigation 10

Antitrust 8

Although the respondents to our questionnaire might not completely
represent all magistrate judges, the large differences in relative frequency in the
above table suggest that computer-based discovery is brought to a magistrate
judge's attention in certain types of cases-particularly employment cases
involving an individual plaintiff, general commercial litigation, and
patent/copyright cases-with greater frequency than in other types of cases.
These types of cases, particularly the first two, are relatively frequent in the
overall case population of the federal courts as well, so it is not clear from these
results that they involve computer-based discovery issues to a disproportionate
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extent.6 "Other" case types that were identified by respondents included
personal injury tort, breach of contract, qui tam, insurance, and toxic tort cases.
None of these case types, however, was identified by more than three
respondents.

c. Types of computer-based discovery issues most often brought to
the attention of the magistrate judge.

We asked magistrate judges to report how many cases they had had in
which particular issues relating to computer-based discovery had occurred. The
next table indicates how many magistrate judges reported having experienced
each issue or activity at least once, and what percentage of cases overall (across
all respondents) were reported to have included each issue.

Table 2. Frequency of Computer-Based Discovery Issues Brought to the
Attention of Magistrate Judges (N=81).

Issue % of respondents % of total cases
with at least one reported involving
case with this issue this issue

Hiring of computer experts by 69 25
one or more parties

Problems regarding privilege 49 15
waiver when computerized
information was produced

On-site inspection of a party's 48 15
computer system by an
opposing party

6 A more detailed analysis of how the case types reported in our surveys compare to the overall distribution
of case types in federal courts will appear in our final report.
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Table 2. Frequency of Computer-Based Discovery Issues (cont.).

Issue % of respondents % of total cases
with at least one reported involving
case with this issue this issue

Sharing of costs required to 48 15
retrieve computerized
information between the party
requesting the information and
the respondent

Alleged spoliation (intentional 47 13
or inadvertent destruction of
evidence) of computer-based
information by one or more
parties

Issuance of preservation order 35 10
forbidding deletion of e-mail or
other computer-based
information

Sharing of costs resulting from 35 9
the format for production (e.g.,
requests to produce in hard
copy as well as electronic form)

Substantially increased 21 13
efficiency in discovery due to
the computer-based nature of
the information

As shown in Table 2, more than two-thirds of responding magistrate
judges with computer-based discovery experience report having been involved
in at least one case in which a computer expert was hired, making that activity by
far the most frequent. Of all the cases with which respondents reported having
computer-based discovery experience, a quarter had involved the hiring of
computer experts.
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Four situations-privilege waiver problems, on-site inspection of a party's
computer system by the opposing party, alleged spoliation, and sharing of costs
of retrieval between parties-had been experienced by about half of the
magistrate judges responding to the survey, and two situations-issuance of a
preservation order and sharing of costs concerning format of production
between parties-had been experienced by about one-third of respondents.

Fewer than a quarter of responding magistrate judges reported having
had experience with a case in which the efficiency of discovery was substantially
increased due to the computer-based nature of the information. Because most of
the survey was answered only by magistrate judges who reported handling
disputes related to computer-based discovery, however, this percentage likely
underestimates the frequency of cases in which computer-based discovery
increases or has no effect on efficiency and no problems are raised by it.

2. Survey of Computer Consultants

The results of the survey reported in this section are limited to the ten
consultants who returned questionnaires with useable data. These results are
labeled "preliminary," as many of the respondents either did not complete their
questionnaires or responded in ways that made interpretation and tabulation
difficult. Follow up with this group may be necessary if the Subcommittee
believes that more reliable data from them is necessary for the final report.

a. Number of cases handled by consultants.

Of the ten useable responses, the number of civil cases in which these
consultants are involved per year varied tremendously, from one to 400. The
average was 85 cases per year. The wide range reflects the wide variety of
consultants involved in this field, from individual computer investigators
working alone or in very small firms, to computer forensics and electronic
discovery departments of large accounting and data management firms, to
nationwide electronic discovery firms with multiple offices and scores of
employees.
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Computer-based discovery consultants are used in both state and federal
litigation. The percentage of respondents' cases litigated in federal court varied
from consultant to consultant, from zero to 85%. The average was 38%. There
was no discernable relationship between the total number of cases handled by a
firm and the percentage of those cases litigated in federal courts.

b. Types of cases in which computer forensics and electronic
discovery consultants are involved.

Computer-based discovery consultants are involved in many different
types of federal civil cases. Their involvement is not confined to those types
conventionally considered "big cases," such as antitrust or employment class
action. The types of cases in which consultants report most frequent involvement
correspond roughly with the types of cases in which the magistrate judges most
frequently report disputes, although we cannot draw any cause-and-effect
inferences. Any cause-effect relationship could go in either direction: the
presence of disputes could create the need for consultants, or the hiring of
consultants could produce disputes (or a third factor could affect both the use of
consultants and the presence of disputes).

In our survey, we asked the consultants to report how many federal cases
of various case types they worked on in the past two years. We then calculated
the total number of cases they reported and the percentage of that total for each
case type represented. Some of the respondents did not provide a number, but
simply checked off the case type. We counted those responses as "1" for
tabulation purposes. Table 3 ranks the case types by the frequency reported by
the consultants.
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Table 3. Frequency of federal case type involvement reported by
computer forensics and electronic discovery experts.

Case Type Number of instances reported by
consultants (N=191)

General commercial litigation 59 (31%)

Employment - Individual plaintiff 34 (18%)

Securities litigation 34 (18%)

Patent/Copyright 33 (17%)

Antitrust 11 (6%)

Products liability 7 (4%)

Construction 4 (2%)

Employment - class action 3 (2%)

Other 6 (3%)

"Other" case types identified by respondents include criminal
investigations (hacking, child pornography, and counterfeiting), intellectual
property, trade secrets, and trade secret theft.

Although it is difficult to make direct comparisons between the results of
the two surveys, three of the four most frequent case types reported by the
consultants are the same as those reported by the magistrate judges in Table 1.
Again, these are case types that are relatively frequent on the federal docket in
general. The consultants report a higher frequency of cases in the securities and
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antitrust areas than the judges, and a lower percentage of employment class
action cases.

c. Types of computer-based discovery issues encountered by
consultants

Like the magistrate judges, the consultants report being involved with
many different issues relating to computer-based discovery. The two groups
reported encountering the problems with different frequencies, perhaps
reflecting the different roles that consultants and magistrate judges play in civil
litigation and the different relationships they have to the day-to-day conduct of
discovery. This may also indicate that the problems most often encountered by
the consultants in the day-to-day conduct of discovery are being resolved by the
parties without resort to the court.

We asked the consultants to report how often they encountered particular
issues or activities relating to computer-based discovery in the federal cases in
which they were involved. We then calculated the percentage of cases involving
each issue. The table below indicates how often each issue arose relative to the
other issues listed. The total number of issues or activities reported is larger than
the total number of cases reported, as each case may involve several issues.
Again, when respondents simply checked off an issue instead of reporting a
frequency, we counted that response as "1" for tabulation purposes.

Because of differences in the wording of the two surveys, the list of issues
presented in Table 4 differs from the list of issues presented in the survey of
magistrate judges and reported in Table 2. Direct comparison of these two sets of
results is therefore difficult. Still, some comparisons can be made that point to
common elements in both sets of results. Such comparisons are discussed after
Table 4.
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Table 4. Frequency of computer-based discovery issues encountered by
computer forensics and electronic discovery consultants.

Issue Frequency reported by
consultants (N=496)

An effort by one party to limit or prevent deletion of 151 (30%)
e-mail or other computer-based information by
another party, pending discovery

A demand for on-site inspection of a party's 92 (19%)
computer system by an opposing party

An offer or demand to share costs required to locate 78 (16%)
and retrieve computerized information

Alleged spoliation 52 (10%)

An ex parte order from the court forbidding deletion 27 (5%)
on e-mail or other computerized information by the
other party, pending discovery

An offer or demand to share costs of production 25 (5%)

An order from the court requiring that the party 30 (6%)
seeking production of computer data pay all or part
of the costs of production

Problems regarding the inadvertent disclosure or 23 (4%)
production of privileged computerized information

A request that the court impose sanction on a party 18 (4%)
for alleged misconduct in discovery of computerized
information

The consultants and the magistrate judges both report relatively high
frequency of three issues or activities: on-site inspection, efforts to share
computer-based discovery costs, and allegations of spoliation. The issue most
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frequently encountered by the magistrate judges (aside from the presence of the
consultants themselves) is problems with privilege waiver, reported in 15% of
cases. Consultants report experience with inadvertent disclosure (privilege
waiver) in only 4% of cases, although this difference in reported frequency may
be because privilege waiver is primarily a legal issue, which consultants would
not necessarily be privy to. Similarly, data preservation efforts - which would
not necessarily require judicial intervention - are reportedly encountered in 30%
of the consultants' cases, while the magistrate judges report that issue in only
10% of cases.

We also asked the consultants to add any electronic discovery issues they
have encountered that are not specifically listed. Problems identified by
consultants that were not specifically mentioned in the list include: difficulty
acquiring data from obsolete systems that are no longer present; late hiring of
consultants, minimizing the time for their analysis of computerized information;
inadvertent destruction of evidence due to parties' lack of understanding of
computer systems; discovery produced on defective computer media or in a
form that cannot be read by the opposing party; and other problems related to
clients' lack of understanding of computer system functioning.
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3. Case Studies

We identified ten of the cases nominated as "Green," meaning that after
preliminary reviews we determined that we are able to proceed with our study.
For all ten of these, we have reviewed the dockets, selected relevant public
filings, and received copies of these documents from the courts. We have coded
the documents in six of the cases. Interviews have been completed in three of the
cases, and are ongoing in one other. This section provides descriptions of the
three cases for which document review and coding and all interviews have been
completed. To give the Subcommittee and Committee an idea of what might be
expected in the final report, Table 5 lists all case-study cases, including the
general nature of the case, the apparent computer-based discovery issues
involved, and the status of our study of the case.

Table 5. Status of case-study cases.

Type of case Computer-based Status
discovery issues raised
(preliminary
assessment)

Automobile loan Attorney work product; Completed
fraud/class action data preservation

Antitrust Problems with obsolete Completed
computer systems; data
preservation / spoliation;
hiring of experts

Patent infringement Form of production; Completed
privileged information

Patent validity Use of email to establish Documents coded,
personal jurisdiction interviews in progress
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Table 5. Status of case-study cases (cont.).

Type of case Computer-based Status
discovery issues raised
(preliminary
assessment)

Trade secret theft On-site inspection of Documents coded
computers

Patent infringement Scope of discovery Documents coded

Securities class action Access to email, privilege Documents received
claims

Trademark infringement Spoliation Documents received

Commercial insurance Ex parte data Documents received
class action preservation order,

access to business
database, privilege
claims

Breach of software Access to email files Documents received
development contract
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Preliminary Descriptions of Completed Cases

Of the four magistrate judges interviewed thus far for our study of
selected cases, three believed no rule changes are necessary to accommodate
specifically discovery of computer-based evidence. Of the seven attorneys
interviewed to this point, six suggested the rules be changed to acknowledge
specifically this type of discovery.

Specific rule changes suggested by case-study participants include:
allowing a party who believes computerized information is being hidden by an
opposing party to hire a computer expert to search for the information, with
sanctions to issue if the information is found by the expert; allowing an attorney
who creates a database solely for his own purposes to not disclose the existence
of such database to the other party; in suitable cases, allowing a court to require
that all discovery be done in electronic form; and allowing a producing party to
specify the form of production.

Case Study #1

I. Summary of Case.

This was a class action involving allegations of automobile loan fraud
against a car dealer and lender under RICO and the Federal Debt Collection
Practices Act. Smaller defendants settled out early, leaving the lender. The case
was extremely contentious, with multiple hearings on the computer-based
discovery issues and several intermediate appeals, although it eventually settled.

II. Computer-based discovery issue(s).

a. Access to attorney work product data; preservation of data in the
ordinary course of business.

The primary computer-based discovery dispute in this case centered on an
electronic database maintained by the defendant's law firm. The database

22



Preliminary Report on Computer-Based Discovery
Federal Judicial Center
April 5, 2002

contained certain fields of information relevant to the case that had been
extracted from hard-copy files about each loan (e.g., vehicle I.D. number, date of
repossession). Plaintiffs filed a motion to compel production of this database. The
defense attorney claimed that he had created the database for his own use in
preparing the case, and not for use at trial, and therefore it should not have to be
turned over to the plaintiffs, since the same information was available in hard-
copy form.

Plaintiffs asserted that at least some of the information in defendant's
electronic database had been computerized before the litigation began, and
therefore was not attorney work product. In support of their motion to compel,
they cited defendant's response to an earlier request for the electronic data, in
which the defendant said that producing the information requested would be too
burdensome, as defendant had been through at least three computer systems
since the time the electronic data had begun being entered, and that much of the
data had been destroyed in the ordinary course of business. At that time,
defendants had further argued that it would be a "Herculean" task to determine
which specific information had and had not been deleted from the original
databases on these various computer systems.

Plaintiffs argued that, despite defendant's claim that the information
could not be retrieved, defendant was using the same data in a related case as
evidence in support of a motion for summary judgment. The defendant admitted
that some of the information had previously been computerized, but claimed
that those computerized records had been destroyed in the ordinary course of
business before litigation began, and that the data used in the related case were
from the database compiled from hard-copy files by defendant's attorney.
Plaintiffs disputed the claim that the information was no longer available in
computerized form.

The magistrate judge handling discovery in the case ordered that the
database created by the attorney be filed under seal for in camera inspection, and
subsequently denied the motion to compel, finding the that database fell within
attorney work product. He apparently did not credit plaintiffs' argument that
the original electronic databases were still in existence.
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b. Cost savings and efficiencies from using computer-based data to
determine class size.

In May 2000, this case came before a different magistrate judge for a
settlement conference. During this conference, the settlement judge determined
that "a major problem prohibiting settlement of this matter is the inability of
either side to discuss, with clarity, the precise size of the class." At this point,
both parties had developed electronic databases concerning various loan
transactions from the hard-copy files maintained by the defendant. The
settlement judge ordered the parties to share specific data from these databases
that were relevant to determining class size. With the exchange of these
databases, the parties were able to identify several hundred claimants about
which there was no dispute in terms of their entitlement to compensation, as well
as a number of claims for which more evidence was needed.

c. Cost and usefulness of party-employed computer experts.

When the motion to compel production of defense counsel's electronic
database was denied, the plaintiffs hired accounting experts to create electronic
databases using information extracted from the hard-copy files. According to the
plaintiffs' attorney, they spent $100,000 for this work, likely increasing the cost of
discovery by "a factor of 8 to 10." The defense also hired a computer consultant,
who reviewed the database created by plaintiffs to determine "whether there
were any problems with how that database was put together." Both sides
reported that, although the use of experts/consultants increased the cost of
discovery significantly, the cost was justified by the assistance the consultants
provided.

III. General Observations by Participants.

a. Magistrate Judge Who Handled Discovery Disputes.

The magistrate judge who handled discovery in this case and denied the
plaintiffs' motion to compel said that "there was nothing about the fact that the

24



Preliminary Report on Computer-Based Discovery
Federal Judicial Center
April 5, 2002

discovery was in computer form that affected my decisions, [though] that's not
to say counsel weren't motivated by that."

b. Magistrate Judge Who Handled Settlement.

The magistrate judge who held the settlement conference in this case and
ordered the parties to exchange electronic data to determine class size says that
"the case could not have settled if the information was not available in
computerized form," and that the computer-based nature of the evidence
"facilitated their ability to deal with the claims." In a situation like this, he
indicated, computerized discovery is "a means for attorneys to save a lot of
time."

c. Plaintiffs' Attorney.

1. Work product/preservation of data issues. The plaintiffs' attorney did not
believe defendant's claim that the electronic database that previously contained
the information fields plaintiff was interested in no longer existed, and had been
destroyed in the ordinary course of business prior to the litigation. He observed
that "the 'defense du jour' is to say the computerized information no longer
exists," adding that "it's very hard to disprove a claim that information doesn't
exist in electronic form."7 This attorney also believed that the magistrate judge
who oversaw discovery did not completely understand the computer issues in
the case, and that his failure to understand the issues led to his denial of the
plaintiff's motion to compel: "They put just enough computer language gibberish
in their memorandum of law, so that the judge just threw his hands up. Judges
don't understand these computer issues."

2. Use of computer-based data to determine class size. With respect to the
electronic data exchanged during settlement negotiations, the plaintiffs' attorney

7 The same could be said of hard-copy data, but the attorney did not comment on whether one type of claim
was more difficult to prove than the other.
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said that the computerized nature of the evidence "absolutely" had an effect on
the ability to settle the case: "We couldn't try to settle without information from

the database."

d. Defendant's Attorney.

1. Work product/preservation of data issues. At the hearing on the motion to
compel, the defense attorney argued that the contents of his electronic database
were analogous to notes taken by an attorney on a yellow legal pad while
reviewing hard-copy files. When interviewed, he acknowledged that one
difference between these two situations would be the extent to which the
information compiled could be searched.

The defendants' attorney believed that he should not have had to disclose
the existence of the electronic database he created, since he had no plans to use it

at trial. He had "erred on the side of disclosing its existence," but resented that
he had to do this, as he believed the database was attorney work product. As he
described it, "The plaintiffs very effectively used that database as a touchstone
for the theme that we were hiding things."

2. Use of electronic data to determine class size. On the use of electronic data
to determine class size, the defendant's attorney agreed that these data were
"absolutely" critical to settlement of the case: "It enabled us to determine with
clarity that there were very few people actually in the class. This substantially
affected settlement."

IV. Role of Federal Rules.

Both of the attorneys interviewed, but neither of the magistrate judges,
believed that modifications to the rules would have helped in this case.

1. Plaintiffs' attorney. The plaintiffs' attorney believes that the rules should
contemplate that a party who is told that [electronic] records can't be retrieved
should be able to hire computer experts - by rule - and "go into the [other
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party's] computer operations." If he finds the data that were claimed to be

unavailable, sanctions should issue, including the costs of the computer

consultants. He did not specify how he believed such a rule change should be

implemented.

2. Defendant's attorney. The defense attorney, who created the electronic

database at issue in this case, believes that the rules should provide that an

attorney who prepares a database for his own purposes (and not for use at trial)

should not have to disclose its existence.

3. Settlement judge. The magistrate judge who oversaw settlement said

that the current discovery rules were adequate in terms of allowing him to order

the exchange of electronic information to determine class size. He does not see a

need for rules changes to accommodate these situations, even where the

computerized nature of the evidence clearly plays a large role in settling the case.
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Case Study #2

I. Summary of Case.

This was an antitrust case in which a collection of independent boat

builders accused the defendant of monopolizing the market for certain boat

engines, engaging in unreasonable restraint of trade, and substantially reducing

competition in the engine market. Because of the nature of the suit, many

documents were filed under seal in order to preserve the confidentiality of

company business plans. After three years of discovery, the case went to trial,

and the jury ruled in favor of the plaintiffs. The judgment was overturned on

appeal, however, by the 8th Circuit Court of Appeals on issues unrelated to the

subject of discovery.

II. Computer-Based Discovery Issue(s).

a. Volume of email requested and legacy issues/spoliation.

The majority of the computer-based discovery disputes in this case

centered around the scope of discovery, and primarily focused on email. In

response to plaintiffs' motion to compel all email files, including current and

backups, the magistrate judge proposed a questionnaire to determine how many

of the defendant's employees transmitted discoverable information via email.

Those employees who responded "yes" or "maybe" on the questionnaire were

ordered by the magistrate judge to retain all email.

While the email questionnaire was being constructed and completed, the

magistrate judge ordered a spot check of the computer systems of 15 defendant

employees to determine whether the defendant had provided plaintiffs with all

the relevant electronic materials. The spot check encompassed all of the

computer files (including sent and received email) of the named employees,

excluding only the privileged matter (the defendant was permitted to screen all

materials for privileged matter, and maintain a privilege log). As a result of this

spot check, several business-related emails were found, leading plaintiffs to

claim that the defendant had withheld and destroyed relevant emails during the
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original document sweep; the plaintiffs asked for a spoliation instruction for the

jury. The defendant countered by stating that they had switched from one email

system (Fisher) to another (Lotus Notes) while discovery was taking place.

Because the new email system was easier to operate, it was used for business-

related communication, whereas the previous email system had not been. It was

those Lotus emails that were uncovered in the spot check, and the defendant

claimed there was no evidence that the missing Fisher emails had contained

business-related information.

The district court judge ruled that, while it seemed likely many things on

the defendant's Fisher email system had been destroyed, those emails were

unlikely to be highly significant because the system was more cumbersome than

its replacement and therefore was rarely used for business-related email. The

request for a spoliation jury instruction was denied, as the judge ruled that the

deletion of email "was not the result of an intentional or bad faith effort to

destroy evidence," and that "even if the deleted emails were relevant to the

Plaintiffs' case, Plaintiffs have not suffered the requisite prejudice necessary for

the giving of an adverse inference instruction." Further email discovery was

permitted on a limited basis - the defendant was ordered to search the existing

Fisher system for responsive emails, but was not required to restore backup

tapes to search for deleted Fisher emails.

b. Preservation of data in the ordinary course of business.

In response to the plaintiffs' motion to compel production of electronically

stored information, the magistrate judge ordered the defendant not to destroy

electronically stored materials. After the defendant argued that preserving every

piece of electronic information constituted an undue burden, the magistrate

judge narrowed the preservation order, permitting the "destruction of irrelevant

material or materials whose cost of preservation substantially outweighs their

relevance". Plaintiffs also requested that the defendant restore and produce all

deleted and destroyed documents from the past 5 years; this motion was denied

by the magistrate judge.
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c. Role of the court in managing discovery.

The magistrate judge played an active role in managing the discovery.

Although he became involved in the case relatively late, he educated himself

about the computer issues involved and held a one-day computer "summit"

involving both sides' attorneys and computer experts. During the summit the

parties explained what they wanted from discovery and the technical problems

involved in answering the discovery requests. The summit resulted in the

formulation of a general plan for conducting further computer-based discovery.

Thereafter regular telephone conferences between the lawyers from both sides

and the magistrate judge were held to resolve discovery issues.

d. Cost and usefulness of party-employed computer experts.

The plaintiffs brought in outside computer experts to help frame their

discovery by providing guidance about what materials to request from the

defendant. A computer forensics expert was also brought in by the plaintiff to

testify about the discovery disputes regarding computer data. The expert

planned to testify that the defendant had deleted relevant email and that a search

of the old email system should have been done earlier, thereby preventing the

destruction of potentially relevant messages. The defendant objected to the use

of the plaintiffs' expert in testifying at trial about matters relating to discovery,

and brought in its own outside expert to rebut the plaintiffs'. The district judge

denied the defendant's motion to strike the plaintiffs' expert, but forbade the

expert from talking about the destruction of email without making it relevant to

the substantive issues in the case.

III. General Observations by Participants.

a. Magistrate Judge.

The magistrate judge who handled discovery thought that the use of

computer-based information was "a double-edged sword" in this case. On the

one hand, the electronic discovery made a massive case more manageable, and
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"the plaintiffs got more information and a jury verdict, which they probably

wouldn't have done in the paper days. There would have just been too much

paper for the jury to digest". On the other hand, difficulties arose because some

of the computer-based information "was not as well organized as it might have

been."

Volume of email/spoliation. According to the magistrate judge, alleged

spoliation of computer-based information was a "big problem" with regard to

email, largely because of the defendant's change in email systems. As he stated,

the defendant "allegedly destroyed vitally important emails. They had changed

their email systems around this same time, and maintained that they had

preserved the relevant email. A spot check proved inconclusive, and the

plaintiffs were not able to demonstrate that the missing information would have

been discoverable."

Role of the court in managing discovery. The magistrate judge stressed the

importance of early disclosure by the parties and early intervention by the court.

He reported that in a subsequent case involving computer-based discovery, he

took a lesson from this case, got involved much earlier, and "managed the

dickens out of it."

b. Plaintiffs' Attorneys.

Two plaintiffs' attorneys were interviewed regarding this case; both had

similar opinions about the computer-based discovery issues.

Volume of email/spoliation. Obtaining potentially deleted emails from the

Fisher system was a "serious problem that was never really resolved." One

attorney stated that, despite the defendant's claim that the Fisher system was not

used to conduct business, "we got at hundreds of relevant email," that had been

printed out, "but not enough". The email question highlighted one of the

differences between computer-based discovery and traditional paper-based

discovery: "when it is electronic information [you are asking for], one side can

come up with all sorts of reasons why they cannot provide that information, and
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the courts will listen to that argument. Once you get past that issue, however,

the disputes that arise apply to both computer-based and hard-copy documents."

Role of the court in managing discovery. Both attorneys praised the

magistrate judge's handling of discovery, stating that the weekly conferences to

"hash out a lot of the problems" were "very useful". One said the magistrate

judge was "really excellent", and did an admirable job of understanding what

the computer issues were.

Cost and usefulness of computer experts. The plaintiffs relied on outside

consultants to help the plaintiffs' attorneys frame discovery: "what to ask for and

how to define it, how to understand whether the responses we got from the

defendant were excuses or real reasons, and how to 'unlock' electronic

discovery." While the outside consultants were expensive, both attorneys agreed

that they were "definitely" worth the money and "probably didn't add

significantly to the overall cost" of the case. In-house consultants were also used,

but on a smaller scale and in a more limited capacity, "primarily helping to find

purchase records" on personal computers.

c. Defendant's Attorney.

Volume of email/spoliation. The defense attorney believed that the plaintiff

relied disproportionately on computer-based discovery. Instead of using it to

obtain all relevant information, the defense attorney believed the plaintiffs, "used

electronic discovery to highlight email that was not produced and to make an

issue of that." In his opinion, the expense and burden of discovery was

disproportionate to its relevance; he claimed that the plaintiffs' strategy was to

make the case one of spoliation, rather than a case on the merits. Part of the

problem regarding the email situation was the relative recency of email as a

means of communicating. The defendant's attorney acknowledged that, "now

it's routine to look for email, but it wasn't then."

Role of the court in managing discovery. With regard to the court's role in

managing discovery, the defense attorney believed that while the weekly

telephone conferences solved many problems before they became overwhelming,
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the availability of a forum for discovery disputes may have increased the number

of disputes: "I think many things became issues because we had this ready

forum, and without that forum, those things wouldn't even have come up."

Cost and usefulness of computer experts. The defendant used in-house

computer consultants to determine "factual information", such as what data was

on the computers, how backups were made and where they were stored, and

how to resolve format issues. These in-house consultants were "definitely

worth" their minimal cost, and were more useful than the outside consultant

hired to rebut the plaintiffs' expert.

IV. Role of Federal Rules.

The district in which this case was handled was an opt-out district at the

time, so no Rule 26(f) discovery plan was filed. Most participants (magistrate

judge, defendant counsel, one plaintiff counsel) believe that a Rule 26(f) plan

would have been beneficial in this case, and would have forced the parties and

the court to think about discovery issues sooner.8 Although the magistrate

judge's handling of the discovery did this to some extent, a more formal rule

may have gone farther.

a. Magistrate judge.

The magistrate judge recommended that the Federal Rules be changed to

account "specifically for the discovery of computer-based information", though

he did not specify how such a change could be made. He also believed that a

Rule 26(f) plan would "absolutely" have helped in this case: "The case would

have been ready earlier. It would have forced both parties to exchange

information about computer systems earlier. As it was, neither side had a good

grasp of what was there and how to get at it."

8 Rule 26 no longer allows for opt-out districts, so if the case were filed now, a 26(f) plan normally would

be required under the rules.
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b. Plaintiffs' attorneys.

The two plaintiffs' attorneys had differing views on the role of the Federal

Rules.

One attorney felt that having a Rule 26(f) plan covering computer-based

discovery would have helped in this particular case by getting the court and the

parties to think about these things "before disputes arise." He also felt that the

federal rules governing discovery did not need to be changed to accommodate

computer-based discovery because "the context varies so much that you really

have to do things ad hoc", on a case by case basis. In his opinion, educating

judges and magistrate judges to take a more active role is far more important.

The other plaintiff attorney took the opposite viewpoint, indicating that a

Rule 26(f) plan would have been useless because "everyone skirts it". However,

he did advocate altering the federal rules to "amend the definition of 'document'

to specifically include computer-based items" and to spell out that "requests of

email and electronic documents" are included under Rule 34.9

c. Defendant's attorney.

Although the defendant counsel indicated that a Rule 26(f) plan might

have helped in this case, he also acknowledged that, "we had the equivalent of a

plan with the judge's oversight, and it probably would have been contentious

regardless of whether there was a rule." With regard to changing the federal

rules, he observed that, "we would have benefited from a principle limiting what

the plaintiff could ask for," but acknowledged the difficulty of imposing

limitations before knowing what is available.

9 Although "email and electronic documents" are not specifically mentioned in Rule 34(a)'s definition of

documents, the phrase "...other data compilations" encompasses email and other electronic records, as

clarified in the Committee Notes to the 1970 amendments to that section.
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Case Summary #3

I. Case Summary.

This was a patent infringement case in which a computer manufacturing

company claimed that the defendant's widely sold computer system violated

several of the plaintiff's patents. Five years after the suit was filed, the plaintiff

corporation was bought by another computer corporation, and the case

eventually settled a year later. Although neither side admitted fault, the

defendant paid the plaintiff an undisclosed sum, and both sides agreed on a five

year moratorium on patent suits.

An examination of the docket indicates that most of the discovery

disputes revolved around the scope of discovery. Specifically, the plaintiff

requested documents regarding one of the defendant's computer systems, but

the defendant claimed that the system had been announced after the date the suit

was filed, and was therefore not included in the discovery. The magistrate judge

denied the plaintiff's motion to compel, and denied the subsequent request for

reconsideration.

II. Computer-based Discovery Issues.

a. Form of production.

The type of information sought during discovery led to disputes

regarding the form of production. Much of the information regarding systems

design needed during discovery was stored in large on-line databases. The

plaintiff requested drawings of the defendant's relevant projects, but the

defendant had no paper designs to exchange since their engineers did all of their

work online. According to the defendant's attorney, "nothing was designed to be

printed or downloaded onto a user-friendly file." The defendant eventually

produced electronic files in a format the plaintiff could access, but the files were

so large that a dedicated server was required.

Both sides also produced emails in both hard copy and electronic form;

neither side indicated that this was particularly problematic.
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b. Privilege/confidentiality.

Because the defendant's engineers created and modified their designs

online, many of the designs contained privileged information in the form of

engineers' notes. At the beginning of the discovery process, the magistrate judge

issued an order establishing which document imaging and database services

would deal with confidential documents for both sides, and how those services

would treat those confidential documents.

Additionally, the defendant's attorney reported that a protective order

provided for inadvertent production of privileged information, allowing either

side to reclaim the information without it constituting a waiver of privilege.

III. General Observations by Participants.

a. Magistrate Judge.

The magistrate judge firmly believed that the problems that arose were

not specific to electronic discovery. Overall, "the problems weren't electronic --

they were the same things we'd see in non-computer based discovery... and my

approach was the same as it would have been in paper-based cases."

On the other hand, he felt that "there were fewer problems because it was

computer-based." The fact that both parties were computer companies meant

that they had computerized records, which in turn allowed for a more efficient

exchange of documents. He hypothesized that "having all those documents

electronically stored and retrievable, allowing immediate access, may have

helped to settle the case."

Form of Production. There were, however, a few problems arising from

form of production. The magistrate judge indicated that he "had to intervene a

few times" to resolve issues when "electronic stuff had to be printed out and

paper things had to be scanned." Additionally, one request from the defendant

necessitated the plaintiff changing the format of the data before the defendant
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could access it. The process was costly, and the magistrate judge "told the

defendant they had to pay, since they requested the information."

Privilege/Confidentiality. Because of the nature of the case, there were many

privileged documents involved. The magistrate judge issued orders to deal with

problems as they arose, but felt that he would have done the same even if the

discovery were completely paper-based: "There were some questions about

confidential and highly confidential documents, but they were the same issues

that would have arisen with paper-based discovery."

b. Plaintiff's Attorney.

Form of Production. In general, the plaintiff's attorney did not have many

complaints about the computer-based nature of discovery in this case, but felt

that having discovery items in different forms was "the most difficult

problem.. .you can't deal with discovery if half of it is in hard copy and half is in

computer-based form." To remedy this, the plaintiff expended time and money

to make sure that everything was in electronic form, but was still wary about the

process, saying "it was not so reliable that you could treat electronic discovery

the same as you would paper discovery, because you knew at the back of your

mind that there were always things that were not in the database." He

cautioned, however, that the size of the case permitted him to devote more

resources to the discovery phase than usual: "we couldn't normally do electronic

discovery in such detail."

c. Defendant's Attorney.

Form of Production. Like the plaintiff's attorney, the defendant's attorney

identified form of production as the biggest problem associated with discovery,

although for a different reason. Much of the information that the plaintiff

requested from the defendant was "in huge databases" that "were not designed to

do what [the plaintiff] wanted them to do." Even supplying hard copies of this

information was difficult, as there were many steps involved before the data

reached the point where it could be printed out. The defendant encountered
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problems with the magistrate judge with regard to this issue: "the magistrate

judge had a hard time understanding why [the defendant] couldn't just print out

the information... the courts have to understand that the systems are not

designed to be printed out, and were not designed for litigation."

Privilege/Confidentiality. Confidentiality was another issue that the

defendant's attorney had to address. When the magistrate judge wanted to give

the plaintiff the ability to search through the defendant's systems, the

defendant's attorney objected, saying "there are all sorts of trade secrets and

privileged information [the plaintiff] could access, and [the defendant] would

never allow it."

IV. Role of Federal Rules.

The participants had differing opinions about the role of the federal rules

with regard to this case. Although there was no formal Rule 26(f) discovery plan,

the magistrate judge reported that both parties "worked out the protocol among

themselves for producing documents, and I intervened when there were any

disagreements." This discovery plan did, according to the defendant's attorney,

"vaguely cover computer-based discovery" in the sense that the parties worked

out the protocol for electronic discovery issues.

Magistrate judge. The magistrate judge reported that, because of the

volume of information involved, he played an active role in implementing the

discovery plan formulated by the parties and intervened in times of

disagreement. He had frequent meetings to keep on top of "any potentially

delaying problems", which resulted in the parties attempting to work things out

among themselves and avoid appearing before the magistrate judge. He did not

believe that the current provisions of the federal rules had any effect on how

computer-based discovery issues were handled in this case, and did not think

that the rules needed to be changed to accommodate computer-based discovery.
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Plaintiff's attorney. Like the magistrate judge, the plaintiff's attorney

believed the current provisions of the federal rules neither helped nor hindered

the way computer-based discovery issues in this particular case were handled.

However, he did believe that the rules should be altered to take the form of

production into account: "The most important thing to include in the rule is that

the court can require that all discovery should be electronic for cases that are

suited for it... It would make things more reliable, and the parties could be more

confident that they had a complete set of discovery in electronic form."

Defendant's attorney. The defendant's attorney also believed that the

federal rules should be changed to acknowledge form of production, but in a

different way. The rules, he stated, "should allow the producing party the option

of saying what form the information will be produced in, either hard-copy or

electronic." Even a "draconian" rule would be helpful to the parties and the

judge, because "at least you'd know what you were dealing with. In my

experience, judges want something firm to look at."
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APPENDIX A

SURVEY OF UNITED STATES MAGISTRATE JUDGES

JULY, 2000

(Authors' note: because this survey instrument was created in Lotus Notes and

administered via the World Wide Web, this transcript does not capture the layout or

functionality of the original. Buttons, drop-down menus and text boxes have been

eliminated. All text has been transcribed infull.)

Federal Judicial Center

Research Division

SURVEY OF UNITED STATES MAGISTRATE JUDGES ON

EXPERIENCES WITH DISCOVERY

OF COMPUTER-BASED EVIDENCE

Thank you for participating in the Federal Judicial Center's survey on

magistrate judges' experiences with discovery of computer-based evidence.

For purposes of this survey, "computer-based evidence" means

information that was originally created on computers, such as e-mail, word-

processed documents, business transaction data, etc.; or evidence that is

currently stored on computers or computer-readable media, such as digital

images of paper documents, digital voice or video recordings, etc.; or evidence

that is best presented or manipulated on computers, such as animations,

scientific models, financial databases, etc.

At the end of the questionnaire, you will be given an opportunity to

provide open-ended comments about the topic.

1) In the past two years (since June 1998), have you been called upon to

resolve disputes affecting discovery of any kind (not limited to computer-based

discovery) in civil cases?

Please select one.
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7 No; I do not handle discovery disputes.

m Yes; I have had at least one civil case in which I have been asked to

handle a discovery dispute.

In approximately how many cases has this occurred in the past two years?

If "No", please skip to Question #7.

2) In the past two years (since June 1998), have you had any civil cases in

which an issue connected to the discovery of computer-based evidence was

brought to your attention for action on your part?

Please select one.

E No; I handle some discovery disputes but have not had any issues

involving discovery of computer-based evidence in the past two years.

E Yes; I have had at least one civil case in which such an issue was

brought to my attention.

In approximately how many cases has this occurred in the past two years?

If "No", please skip to Question #7.

3) Please indicate in how many cases of each of the following case types

discovery of computer-based evidence has been brought to your attention in the

past two years. For example, if you have handled two antitrust cases in which

such issues were raised, select the number "2" next to "Antitrust." Please select a

number for each case type, even if that number is zero:

ii Products liability

m Employment - Class action

m Employment - Individual plaintiff

m Antitrust
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ri Construction litigation

m General commercial litigation

m Securities litigation

m Patent/Copyright

ii Other. Please specify:

4) Of the cases you indicated in response to question #2 (i.e., cases in

which you have been made aware of discovery of computer-based evidence), in

how many have the following occurred? Please enter a number next to each item,

even if that number is zero:

z Issuance of preservation order forbidding deletion of e-mail or other

computer-based information

m Alleged spoliation (intentional or inadvertent destruction of evidence)

of computer-based information by one or more parties

m On-site inspection of a party's computer system by an opposing party

C Hiring of computer experts by one or more parties

iz Problems regarding privilege waiver when computerized information

was produced

n Sharing of the costs required to retrieve computerized information

between the party requesting the information and the respondent

F Sharing of costs resulting from the format for production (e.g., requests

to produce in hardcopy as well as electronic form)

a Substantially increased efficiency in discovery due to the computer-

based nature of the information
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5) Have you issued any orders that specify procedures or standards for

discovery of computer-based evidence in a particular case that you would be

willing to share with us? If so, please briefly describe the nature of the order(s).

6) Have you issued any standing orders that specify procedures or

standards for discovery of computer-based evidence that you would be willing

to share with us? If so, please briefly describe the nature of the order(s).

7) Does your district have any local rules or standing orders that specify

procedures or standards for discovery of computer-based evidence? If so, please

briefly describe the nature of the rules (with citations, if possible) or orders.

8) Are you aware of a case or cases in your district involving discovery of

computer-based evidence that you think would be a good candidate for an in-

depth case study by the Federal Judicial Center?

We are interested in cases in which discovery of computer-based

information was handled well by the attorneys, and cases in which problems

related to computer-based discovery occurred and may not have been handled

as well, or cases in which experiences were mixed. In addition, it would be

particularly useful if the case was terminated relatively recently, and if the

judge(s) and the attorneys involved would likely be willing to respond to further

inquiries about the case. We wish to include cases with magistrate judge activity

as well as cases in which the district judge chose not to delegate discovery

management to a magistrate judge. .

m No; I am not aware of such a case.

E Yes; I am aware of a case or cases that I think would be appropriate

for a case study.

If Yes, please provide the name and docket number of the case(s):

(1) Case Name:

Docket Number:

(2) Case Name:
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Docket Number:

(3) Case Name:

Docket Number:

9) Would you be willing to be contacted by an FJC staff member for

further inquiry about your experiences with discovery of computer-based

evidence?

Please select one.

[a Yes

F1 No

- Not applicable

10) Your Name: (required)

11) Your District:

Please note that your name and district information will be used only to

determine the response rate to the survey and follow up with those who indicate

a willingness to be contacted. If you do not wish to provide your name, please

enter the numerical judge ID code assigned to you by the Administrative Office

of the Courts.

12) If you wish to add any additional experiences or ideas from which you

think the Advisory Committee might benefit as it studies issues related to

discovery of computer-based evidence, please provide them here:

Thank you for your participation. Your responses will be very helpful to

the Federal Judicial Center and the Discovery Subcommittee of the Advisory

Committee on Civil Rules. If you have identified a case for study, or orders that

you have issued and would be willing to share, we will follow up with you

shortly. If you have any questions about the survey, please contact Ken Withers

(202 502-4065, kwithers~fjc.gov) or Molly Johnson (315 824-4945,

mjohnson@fc.gov).
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APPENDIX B

SURVEY OF COMPUTER CONSULTANTS

Electronic Discovery and Computer Forensics

Experts and Consultants Survey

August-September 2001

Name:

Organization:

On whose behalf are you responding? Please check one:

_ myself

my organization

PART ONE

1. In approximately how many civil cases per year are you retained

by counsel or a court to consult or assist with computer-based discovery?

2. Approximately what percentage of these cases are in U.S. federal

courts?

If you have not worked on any federal civil cases,
please stop here and return this questionnaire in the enclosed envelope.

3. In the past two years (since September 1999), approximately how

many federal cases have you worked on in each of the following legal areas?

Please write a number next to each case type, even if that number is "O."
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Products liability

- Employment - Class action

-Employment - Individual

Antitrust

Construction litigation

General commercial litigation

Securities litigation

Patent/Copyright

Other (please specify):

4. In approximately how many of your federal civil cases in the past

two years (since September 1999) have any of the following situations arisen?

Please write a number next to each situation, even if that number is "O."

An effort by one party to limit or prevent deletion of e-mail or other

computer-based information by another party, pending discovery

An ex parte order from the court forbidding deletion of e-mail or other

computer-based information by the other party, pending discovery

A request that the court impose sanctions on a party for alleged

misconduct in discovery of computerized information

- Alleged spoliation (intentional or inadvertent destruction of evidence)

of computer-based information by one or more parties

A demand for on-site inspection of a party's computer system by an

opposing party

Problems regarding the inadvertent disclosure or production of

privileged computerized information
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An offer or demand to share the costs required to locate and retrieve

computerized information (e.g., restoration of backup tapes or development of

special search programming)

An offer or demand to share of costs of production (e.g., production of

information in hard copy form or a particular data format)

An order from the court requiring that the party seeking production of

computer data pay all or part of the costs of production

5. Are there any problems related to the discovery of computer-based

information that you have frequently encountered, but are not mentioned in the

above list? If so, please describe:

PART TWO

We would like your help in identifying federal civil cases involving the

discovery of computer-based evidence that might be appropriate for inclusion in

our in-depth case study project. We are interested in knowing about any case in

which discovery of computer-based information played a significant role. In our

study, we obtain and analyze all the court documents regarding discovery

available to the public, and conduct interviews with the judge and with counsel

for both sides. The goal is to shed light on whether the rules of procedure and

the case management tools available were fair and adequate to deal with the

electronic discovery issues raised, or whether new procedures should be

considered. Members of the Advisory Committee have expressed particular

interest in looking at:

* product liability cases involving significant computer-based discovery

* cases in which the judge considered or imposed sanctions for the

withholding, mishandling, or destruction of computer data subject to discovery,

and
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* sample agreements, procedures, or protocols agreed to by the parties or

ordered by the court for the conduct of computer-based discovery (whether or

not the particular litigation is appropriate for the case study project).

If you are aware of any case(s) that might be appropriate for our case

study, please provide the information requested below. If you wish, we will not

identify you as the person who suggested this case for study.

1. Case name:

2. Court (federal district):

3. Approximate filing date:

4. Any comment on why you believe this case should be studied:

Please check one:

I do not wish to be identified as having suggested this case

I do not mind being identified as having suggested this case

(You may nominate multiple cases, if you wish.)

Thank you for your time.

Please return your completed questionnaire in the enclosed envelope to:

Kenneth J. Withers
Research Associate

Federal Judicial Center
One Columbus Circle NE

Washington DC 20002-8003
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C mind, do not constitute "deliberate indifference."
United States Court of Appeals, U.S.C.A. ConstAmend. 8.

Third Circuit.

121 Federal Courts C='8 17Dorothy SINGLETARY, individually, and as 1 70Bk81 7 Most Cited Cascs
Administrator of the Estate of Edward

Singletary, The Court of Appeals reviews for abuse of discretion
V. a district court's decision granting or denying leave toPENNSYLVANIA DEPARTMENT OF amend a complaint. Fed.Rules Civ.Proc.Rule 15, 28CORRECTIONS; S.C.I. Rockview Institution; U.S.C.A.

Joseph
Mazurkiewicz, Superintendent of Rockview; Several PIj Federal Courts C>8 7 0 .1

Unknown Corrections 170Bk870.1 Most CitedCases
Officers, Dorothy Singletary, Appellant.

No. 00-3579. When reviewing the factual conclusions that a district
court made while considering a motion to amend a
complaint, the standard of review of the Court of

Sept. 21, 2001. Appeals is clear error. Fed.Rules Civ.Proc.Rule 15,28 USCA.

Prisoner's mother brought section 1983 action 14 Federal Courts C~7 6 3 .1
against Pennsylvania Department of Corrections 170Bk763.1 Most Citcd Cascs
(PADOC) and its facility superintendent alleging that If a district court's decision regarding a motion to
superintendent exhibited deliberate indifference to amend a complaint is based on the court'sprisoner's medical needs. The United States District interpretation of the Federal Rules of CivilCourt for the Middle District of Pennsylvania, Procedure, review by the Court of Appeals is plenary.Malcolm Muir, J., granted judgment for defendants. FcedRules Civ ProcyRute 15(c), 28 UASiCeA.Mother appealed. The Court of Appeals, Becker,
Chief Judge, held that (1) "shared attorney" method
of imputing notice could not be applied to 151 Limitation of Actions CI;'124
psychologist; (2) "identity of interest" method of 241k124 Most Cited Cases
imputing notice could not be applied to psychologist;
and (3) mother failed to establish mistake in order The rule of civil procedure providing for amendmentthat she might amend her complaint to include of a complaint can ameliorate the running of thepsychologist. statute of limitations on a claim by making the

amended claim relate back to the original, timelyAffirmed. filed complaint. Fed.Rules Civ.Proc.Rule 15(c). 28
U.S.C.A.

West Headnotes 1E11 Limitation of Actions >'124
241k124 Most Cited Cases

Mi] Sentencing and Punishment Ci'1533
3501k 1533 Mosl Cicd Cascs Prejudice and notice are closely intertwined in the

context of a motion to amend relating back to the
m Sentencing and Punishment C' 1 5 4 6 original complaint since the amount of prejudice a350-Hk 1546 Most Cited Cases defendant suffers is a direct effect of the type of

notice he receives; once it is established that a newly
A prison official cannot be found liable under the named defendant received some sort of notice withinEighth Amendment for denying an inmate humane the relevant time period, the issue becomes whetherconditions of confinement unless the official knows that notice was sufficient to allay any prejudice theof and disregards an excessive risk to inmate health defendant might have suffered by not being named inor safety, claims of negligence or medical the origial complaint. Fed.Rulcs Civ ProcRulc
malpractice, without some more culpable state of 15(c)(3), 28 U.S.C.A.
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171 Limitation of Actions Ci~124 well be joined in the action. Fed.Rules Civ.Proc.Rulc241k124 Most Cited Cascs 15(c)(3). 28 U.S.C.A.

Psychologist would have been unfairly prejudiced if mUI Limitation of Actions C: 1 2 4court would have allowed prisoner's mother to amend 241 k 124 Most Cited Cases
complaint so that her claims against psychologist
could relate back to filing of original complaint, since Under the rule of civil procedure which provides forshe sought $10,000,000 in various damages, the a relation back amendment to a complaint, "identityunderlying events occurred more than four years of interest notice" occurs when the parties are sopreviously, and the trial was scheduled to commence closely related in their business operations or otherin a very short time. Fed.Rules Civ.Proc.Rule 15. 28 activities that the institution of an action against oneU.S C A. serves to provide notice of the litigation to the other.

Fed.Rules Civ.Proc.Rule 15(c)(3), 28 U.S.C.A.
[XJ Limitation of Actions E- 1 2 4
241k124 Most Cited Cases [121 Limitation of Actions C124

241k124 Most Cited Cases
Under the rule of civil procedure which provides for
a relation back amendment to a complaint, "notice" "Identity of interest" method of imputing notice coulddoes not require actual service of process on the party not be applied to psychologist to allow prisoner'ssought to be added since notice may be deemed to mother to amend complaint to relate back to timehave occurred when a party who has some reason to when original complaint was filed, in lawsuit againstexpect his potential involvement as a defendant hears Pennsylvania Department of Corrections (PADOC)of the commencement of litigation through some and its facility superintendent alleging thatinformal means; at the same time, the notice received superintendent exhibited deliberate indifference tomust be more than notice of the event that gave rise prisoner's medical needs; psychologist was not highto the cause of action, it must be notice that the enough in the administrative hierarchy of the prisonplaintiff has instituted the action. Fed.Rules to share sufficient interests with any of the originalCix Proc.Rule 15(c)(3). 28 U.S.C.A. defendants. Fed.Rules Civ.Proc.Rtfle 15(c)(3)(A), 28

U.S.C.A.
191 Limitation of Actions :124
241kl24 Most Cited Cases 1131 Limitation of Actions Cl12 1( 2 )

241k121 2 Most Cited Cases"Shared attorney" method of imputing notice could
not be applied to psychologist to allow prisoner's Prisoner's mother failed to establish mistake in ordermother to amend complaint to relate back to time that she might amend her complaint to includewhen original complaint was filed, in lawsuit against psychologist who treated prisoner so that it wouldPennsylvania Department of Corrections (PADOC) relate back to filing of original complaint to avoidand its facility superintendent alleging that statute of limitations, in lawsuit against Pennsylvaniasuperintendent exhibited deliberate indifference to Department of Corrections (PADOC) and its facilityprisoner's medical needs; attorney who wound up superintendent alleging that superintendent exhibitedrepresenting prison was not assigned to case until deliberate indifference to prisoner's medical needs;after relevant notice period had expired and prior although original complaint named "Unknownattorney never represented psychologist. Fcd.Rules Corrections Officers," psychologist would have hadCiv .Proc.Rule 15(c)(3)(A). 28 U.S.C.A. no way of knowing that mother meant to name him.

Fed.Rules Civ.Proc.Rnile 15(c)(3)(B), 28 U.S.C.A.ILO Limitation of Actions C;124
241k]24 Most Cited Cascs 1141 Limitation of Actions £'124

241k124 Most Cited Cases
Under the rule of civil procedure which provides for
relation back amendments, "shared attorney notice" Fairness requires that a plaintiff be allowed to addoccurs when an originally named party and the party newly named defendants relating back to anwho is sought to be added are represented by the originally filed complaint when the newly namedsame attorney, the attorney is likely to have parties: (1) knew about the lawsuit within thecommunicated to the latter party that he may very relevant time period; (2) knew they were the ones
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targeted; and (3) had the information as to their original complaint under Federal Rule of Civilcorrect names but withheld that information from the Procedure 15(c)(3) so that she overcomes the defense
plaintiff. Fed.Rulcs Ci'.Proc.Rulc 15(c)(3)(B). 28 of the statute of limitations. Rule 15(c)(3) providesU.S.C.A. for the "relation back" of amended complaints that*189 Wayne A. Rodney, (Argued), Rodney & add or change parties if certain conditions are met, inAssociates, Philadelphia, PA, Counsel for Appellant. which case the amended complaint is treated, for

statute of limitations purposes, as if it had been filedD. Michael Fisher, Attorney General, Gregory R. at the time of the original complaint.
Neuhauser, (Argued), Senior Deputy Attorney
General, Calvin R. Koons, Senior Deputy Attorney The District Court denied the plaintiffs motion forGeneral, John G. Knorr, III, Chief Deputy Attorney leave to amend because it concluded that theGeneral Chief, Appellate Litigation Section, Office amended complaint would not meet the conditionsof Attorney General, Harrisburg, PA, Counsel for required for relation back under 15(c)(3). RuleAppellees. 15(c)(3) has two basic parts, both of which must be

met before relation back is permitted. First,
15(c)(3)(A) requires that the party that the plaintiffBefore BECKER, Chief Judge, McKEE, Circuit seeks to add has received, within a certain timeJudges, and POLLAK, District Judge. IFN* I period, sufficient notice of the institution of the
action that the party is not prejudiced. In addition to
actual notice (which is not claimed here) RuleFN* Honorable Louis H. Pollak, United 15(c)(3)(A) cognizes two means of imputing theStates District Judge for the Eastern District notice received by the original defendants to the partyof Pennsylvania, sitting by designation. sought to be added: (i) the existence of a shared
attorney between the original and proposed new
defendant; and (ii) an identity of interest betweenOPINION OF THE COURT these two parties. Second, 15(c)(3)(B) requires that
the party sought to be added knew or should haveBECKER, Chief Judge. known that, but for a mistake, the plaintiff would
have named him in the original complaint.This is an appeal from a grant of summary judgment

for defendants Pennsylvania Department of We conclude that the District Court was correct inCorrections (PADOC), State Correctional Institute at ruling that the amended complaint *190 did not meetRockview (SCI-Rockview), and former the notice requirements of Rule 15(c)(3)(A). TheSuperintendent of SCI-Rockview, Joseph plaintiff cannot avail herself of the "shared attorney"Mazurkiewicz, in a 42 U.S.C. § 1983 civil rights method of imputing notice to Regan because thelawsuit brought against them by Dorothy Singletary, defendants' attorney was not assigned to this casethe mother of Edward Singletary, a prisoner who until after the relevant notice period under Rulecommitted suicide while incarcerated at Rockview. L5(c)(3). Furthermore, the "identity of interest"The plaintiff does not appeal from the grant of method is not open to the plaintiff because Regansummary judgment for PADOC and SCI-Rockview. was not high enough in the administrative hierarchyShe does appeal the District Court's grant of of SCI-Rockview to share sufficient interests withsummary judgment in favor of defendant any of the original defendants.
Mazurkiewicz, but there is plainly no merit to this
challenge for there is no evidence that Mazurkiewicz The District Court also found that the plaintiff didexhibited deliberate indifference to Edward not meet the requirement of Rule I5(c)(3)(B)--thatSingletary's medical needs. Regan knew (or should have known) that, but for a

mistake, the plaintiff would have named him in theIn her original complaint, the plaintiff also included original complaint. The correct legal interpretationas defendants "Unknown Corrections Officers." The of 15(c)(3)(B) is not settled, and it is unclear whetheronly chance for the plaintiff to prevail depends on her the plaintiff's original complaint, which included asability to succeed in: (1) amending her original defendants "Unknown Corrections Officers," meetscomplaint to add as a defendant Robert Regan, a 15(c)(3)(B)'s mistake requirement. More precisely,psychologist at SCI-Rockview, against whom the because the plaintiff simply did not know of Regan'splaintiff has her only potentially viable case; and (2) identity, it is an open question whether failure tohaving this amended complaint relate back to her include him originally as a defendant was a "mistake"
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under Rulc 15(c)(3)(B). Resolution of the question 15(c)(3)(B) so as to clearly provide that the *191
whether lack of knowledge can constitute a mistake requirements of that section of the Rule can be met inis important in civil rights cases. For example, a situations in which the plaintiff seeks to replace aperson who was subjected to excessive force by "John Doe" or "Unknown Person" with the name of apolice officers might not have seen the officers' name real defendant. As we further explain infra at note 5,tags, and hence would likely need discovery to such an amendment, which is supported by thedetermine the names of his attackers, although he weight of scholarly commentary, would make Rulecannot get discovery until he files his M 1983 1 5(c)(3) fit more closely with the overall tenor andcomplaint. If this person were prevented from having policy of the Federal Rules of Civil Procedure.
his complaint relate back when he sought to replace a
"John Doe" or "Unknown Police Officers" in his L
complaint with the real names of his assailants, then
he would have to file his complaint substantially Edward Singletary was serving a 6-12 year sentencebefore the running of the statute of limitations on his at SCI-Rockview for his conviction of rape. Inclaim in order to avoid having his claim end up being November 1995, Singletary was transferred to thebarred. This would render the § 1983 statute of maximum security restricted housing unit (MSRHU)limitations much shorter for this person than it would of SCI-Rockview as a result of "threatening anbe for another complainant who knows his assailants' employee or family with bodily harm." Over thenames. next ten months, Singletary became increasingly

agitated, acting hostilely to the staff and accusingAlthough there seems to be no good reason for the them of tampering with his food and mail. DuringRules of Civil Procedure to treat two such similarly- this period, Singletary was given chances to leave thesituated plaintiffs so differently, in most Courts of MSRHU and re-enter the general population unit ofAppeals the naming of "unknown persons" or "John SCI-Rockview, but he refused each time.
Does" (the functional pleading equivalent of
"unknown persons") as defendants in an original During his stay in the MSRHU, Singletary was seencomplaint does not meet 15(c)(3)(B)'s mistake weekly by a counselor, monthly by a three-personrequirement. In our one case to consider the issue Program Review Committee, and by medical andthis Court implied (though we did not squarely hold) psychological staff as needed. A staff psychiatrist,that such "John Doe complaints" IFNI1 do meet this Dr. Abdollah Nabavi, prescribed an anti-depressantmistake requirement. But even if the mistake to help Singletary with his sleeplessness and anxiety.requirement is met in this case, it is not at all clear Nabavi also offered Singletary Trilafon, an anti-that Regan knew or should have known that the psychotic drug, because he "felt [Singletary] wasoriginal complaint would have included him since the agitated, he was over suspicious, he was just verycomplaint named "Unknown Corrections Officers," uncomfortable in the environment.... I think he wasand Regan is a staff psychologist, not a corrections [psychotic]. If he was not, he was very close toofficer, at SCI-Rockview. being psychotic." Dep. of Dr. Nabavi at 31-32.

Singletary, however, refused the Trilafon.

FN 1. For simplicity's sake, for the rest of On October 3, 1996, Singletary became agitatedthis opinion we will refer to complaints that when he was told to remove some magazines that hadlist as defendants "John Does," "Unknown accumulated in his cell, and he threatened a prisonPersons," or their functional equivalents as officer. Because of the threat, the next day"John Doe complaints." Singletary was transferred to a cell in the "Deputy
Warden" (DW) building with the approval of the
prison Superintendent, defendant JosephIt is clear that the plaintiff does not meet Rule Mazurkiewicz. After placement in a DW cell,15(c)(3)(A)'s notice requirement, and hence we need Singletary was seen on October 4, 1996 by Kevinnot decide the thorny issues outlined in the preceding Burke, a psychiatrist consultant for SCI-Rockview,two paragraphs. However, because the position and by Robert Regan, a psychological services stafftaken by the other Courts of Appeals on Rule member and the person whom Dorothy Singletary15(c)(3 )(B)'s "mistake" requirement would seem to seeks to add as a defendant. Regan was working as alead to seriously inequitable outcomes, we suggest to "psychological service specialist" at SCI- Rockviewthe Judicial Conference Advisory Committee on at this time; his duties included the psychologicalCivil Rules that it amend the language of Rule testing and assessment of inmates, parole evaluations,
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group therapy, mental health intervention, and for defendants PADOC and SCI-Rockview on thesuicide risk evaluation and prevention. Regan did plaintiff's pendent state law claims because they werenot have any administrative or supervisory duties at barred by the Eleventh Amendment; and (4)the prison. Beginning in late 1994, Regan had met dismissed the remaining state law claims withoutwith and evaluated Singletary on a weekly basis. prejudice because there were no federal law claims
remaining in the lawsuit. This appeal followed.

In their meetings with Singletary on October 4,
Regan and Burke talked separately with him to assess H.
his mental state. Singletary vehemently denied to
both of them at that time that he was suicidal. On 11U121131 41 We find the plaintiff's assertion that thethe basis of these examinations, neither Regan nor District Court erred in granting summary judgment toBurke saw any reason to take further precautions for defendant Mazurkiewicz to be clearly lacking inSingletary. Just after midnight on October 6, 1996, merit and dispose of it in the margin. IFN2 We thusSingletary committed suicide by hanging himself turn *193 to Singletary's contention that the courtwith a bedsheet. erred by not granting her leave to amend her

complaint to add Regan as a defendant. We review aOn October 6, 1998, Dorothy Singletary filed in the district court's decision granting or denying leave toDistrict Court for the Eastern District of Pennsylvania amend a complaint for abuse of discretion. Seea M 1983 deliberate indifference lawsuit alleging LUrrutia v. Hlarrisburg County Police Dept., 91 F.3dcruel and unusual punishment in violation of the 451. 457 (3d Cir.1996). However, if we areEighth Amendment along with pendent state law reviewing the factual conclusions that a district courtclaims for wrongful death. Named as defendants made while considering the Rule 15 motion, ourwere PADOC, SCI-Rockview, Mazurkiewicz, and standard of review is clear error. See Varlack v"Unknown Corrections Officers." The action was SWT-C Caribbean, Inc., 550 F.2d 171, 174 (3dordered transferred to the Middle District of Cir. 1977). Furthermore, if the district court'sPennsylvania on January 12, 1999 to correct *192 a decision regarding a Rulc 15(c) motion was based onvenue deficiency, and that order and the original file the court's interpretation of the Federal Rules of Civilwere officially docketed by the Middle District on Procedure, our review is plenary. See Jundv v.February 16, 1999. On April 16, 1999, PADOC and Adainar o Aew Jer.sev, Inc.. 34 F.3d 1173, 1177 (3dSCI-Rockview moved for judgment on the pleadings Cir. 1994).
pursuant to Federal Rule of Civil Procedure 12(c),
and on May 28, 1999, the District Court granted this
motion in part by dismissing Singletary's M 1983 FN2. The District Court granted summaryclaims against these defendants on Eleventh judgment for Mazurkiewicz because it foundAmendment grounds, but denied their motion to that the plaintiff had not presented anydismiss the pendent state claims on sovereign evidence that tended to show thatimmunity grounds. Mazurkiewicz had been deliberately

indifferent to Edward Singletary's medicalThe parties then conducted discovery, and on June needs as that concept has been developed in23, 2000, the defendants moved for summary Supreme Court and Third Circuit case law.judgment. On July 28, 2000, about a week after Summary judgment is proper if there is nofiling her response to the summary judgment motion, genuine issue of material fact and if,the plaintiff moved to amend her complaint to add viewing the facts in the light most favorableRegan as a defendant. In two orders dated to the non-moving party, the moving party isSeptember 20, 2000, the District Court: (1) denied entitled to judgment as a matter of law. Seethe plaintiff leave to amend her complaint to add Fcd.R.Civ.P. 56(c); ('Clotex -Corp. v.Regan as a defendant on the grounds that that claim Caircil, 477 U.S. 317 106 S.CI. 2548. 91would be barred by the statute of limitations because L.Ed.2d 265 (1986). Although the initialit did not meet the conditions for relation back in burden is on the summary judgment movantFcdcral Rule of Civil Procedure l 5(c)(3); (2) granted to show the absence of a genuine issue ofsummary judgment for defendant Mazurkiewicz on material fact, "the burden on the movingthe deliberate indifference claim on the basis that the party may be discharged by 'showing'--thatplaintiff had not presented any evidence of what is, pointing out to the district court--thatMazurkiewicz knew or should have known about there is an absence of evidence to supportEdward Singletary; (3) granted summary judgment the nomnoving party's case" when the
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nonmoving party bears the ultimate burden to the Supreme Court jurisprudence onof proof. (Lelotex. 477 U.S. at 325. 10I6 summary judgment as we outlined above; inS.CL 2548. order to survive a summary judgment
The general standard for a 6 1983 deliberate motion in which the movant argues thatindifference claim made against a prison there is an absence of evidence to supportofficial is set forth in Farmer v Brennan, her case, the plaintiff must point to some511 U.S. 825. 114 S.Ct 1970. 128 L.Ed.2d evidence beyond her raw claim that
811 1]994), which focuses on what the Mazurkiewicz was deliberately indifferent.official actually knew: "a pnson official See Celotex. 477 U.S. at 325, 106 S.Ct.
cannot be found liable under the Eighth 2548. Because she failed to do that, theAmendment for denying an inmate humane District Court was correct to grant summaryconditions of confinement unless the official judgment for Mazurkiewicz.
knows of and disregards an excessive risk to
inmate health or safety." Id. at 837. 114
S.Ct. 1970. In the context of a deliberate A. Rule 15(c)(3)
indifference claim based on failure to
provide adequate medical treatment, "[iut is 15j The parties agree that the statute of limitations
well-settled that claims of negligence or for this action is two years, which expired on Octobermedical malpractice, without some more 6, 1998, the day that Singletary filed her originalculpable state of mind, do not constitute complaint. The plaintiff then moved to amend her'deliberate indifference.' " Rouse v. Plantier, complaint by adding Regan as a defendant on July182 F.3d 192. 197 (3d Cir.1999). 28, 2000, almost two years after the statute of
The plaintiff's basic argument on deliberate limitations had run. The plaintiff argues that thisindifference is that Mazurkiewicz authorized proposed amendment did not violate the statute ofEdward Singletary's transfer to a limitations because the amendment would relate backdisciplinary cell instead of a medical facility to the original, timely filed complaint under Federalwith deliberate indifference to his Rule of Civil Procedurc 15(c)(3). Rule 15(c) canmedical/psychological needs. The only ameliorate the running of the statute of limitations onevidence the plaintiff presents in support of a claim by making the amended claim relate back tothis is a report by Faith Liebman, a the original, timely filed complaint. See A`elson v."Forensic Sexologist and Criminologist," Countv of Alleszhenv. 60 F.3d 1010. 1015 (3d
which states that Edward Singletary was Cir. 1995). Rule 15(c) provides:
exhibiting various suicidal symptoms and (c) Relation Back of Amendments. Anthen conclusorily opines that "the amendment of a pleading relates back to the date ofDepartment of Corrections exhibited a the original pleading when
deliberate indifference to the needs of Mr. (1) relation back is permitted by the law thatSingletary by ignoring these symptoms. " provides the statute of limitations applicable to theNowhere does the report address what action, or
Mazurkiewicz knew or must have known, (2) the claim or defense asserted in the amended
and the plaintiffs brief does not address this pleading arose out of the conduct, transaction, oreither. occurrence set forth or attempted to be set forth in
The plaintiff would have the burden of the original pleading, or
proving at trial that Mazurkiewicz was (3) the amendment changes the party or the namingdeliberately indifferent to the excessive risk of the party against whom a claim is asserted if theto her son, which, as Farmer instructs us, foregoing provision (2) is satisfied and, within thewould involve showing that Mazurkiewicz period provided by Rule 4(m) for service of theknew or was aware of that risk. The summons and complaint, the party to be brought indefendants contend that the record is lacking by amendment (A) has received such notice of theany evidence to support that claim, and in institution of the action that the party will not befact, the plaintiff does not dispute that prejudiced in maintaining a defense on the merits,contention. Instead, she argues that the *194 and (B) knew or should have known that, butburden is on the defendants to show the lack for a mistake concerning the identity of the properof a genuine issue of material fact as to party, the action would have been brought againstMazurkiewicz's deliberate indifference. the party.
This assertion, however, is clearly contrary Fed.R.Civ.P. 15(c).
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The issue in the case is whether the plaintiff can use 71] Notice is the main issue, and we will address15(c)(3) to have her amended complaint substituting that first. For reasons that we set forth in the margin,Regan as a defendant in place of "Unknown the unfair prejudice issue is closely dependent on theCorrections Officers" relate back to her original outcome of our notice inquiry; because we agreecomplaint. The Rule is written in the conjunctive, with the District Court that Regan did not receiveand courts interpret 15(c)(3) as imposing three notice within the 120 day period (and because theconditions, all of which must be met for a successful District Court based its decision on notice andrelation back of an amended complaint that seeks to mentioned prejudice only in passing), we will notsubstitute newly named defendants. See Urrutia 91 address prejudice. IFN31
F 3d at 457. The parties do not dispute that the first
condition--that the claim against the newly named
defendants must have arisen "out of the conduct, FN3. Prejudice and notice are closelytransaction, or occurrence set forth or attempted to be intertwined in the context of Rule 15(c)(3),
set forth in the original pleading"--is met. The as the amount of prejudice a defendantsecond and third conditions are set out in 15(c)(3)(A) suffers under 15(c)(3) is a direct effect of the& (B), respectively, and must be met "within the type of notice he receives. See 6A Charlesperiod provided by Rule 4(m) for service of the A. Wright et al., Pederal Practice Andsummons and complaint," Fed.R.Civ.P. 15(c)(3), Procedure I 1498, at 123 (2d ed. 1990)which is "120 days after the filing of the complaint," ("A finding that notice, although informal, isFcd.R.Civ.P. 4(m). The second condition is that the sufficient ... frequently [depends] uponnewly named party must have "received such notice determining whether the party to be addedof the institution of the action [within the 120 day would be prejudiced by allowing relationperiod] that the party will not be prejudiced in back under the circumstances of themaintaining a defense on the merits." Fcd.R.Civ.P particular case."). That is, once it is15(c)(3)(A). Lfrrutia states that this condition "has established that the newly named defendanttwo requirements, notice and the absence of received some sort of notice within theprejudice, each of which must be satisfied." 91 F. 3d relevant time period, the issue becomesat 458. The third condition is that the newly named whether that notice was sufficient to allayparty must have known, or should have known, any prejudice the defendant might have(again, within the 120 day period) that "but for a suffered by not being named in the originalmistake" made by the plaintiff concerning the newly complaint.
named party's identity, "the action would have been If the newly named defendant received nobrought against" the newly named party in the first notice, then it would appear unlikely thatplace. Fed.R.Civ P. 15(c)(3)(B). such non-notice was sufficient to allay the

prejudice. We recognize that it is at leastUnder these facts, we are concerned with three arguable that it is conceptually possible for aissues: (1) did Regan receive notice of the institution newly named defendant to have received noof the action before February 3, 1999 (which is 120 notice and yet not be prejudiced. But, sincedays after the complaint was filed); (2) was the Rule 15(c)(3) does not appear tonotice that Regan received sufficient that he was not contemplate such a scenario, we will notprejudiced in maintaining his defense; and (3) did undertake to express an opinion on thatRegan know (or should he have known) by February question.
3, 1999 that but for a mistake Singletary would have If Regan had received notice of thenamed him as a party in the original complaint? As institution of this action within the 120 dayexplained above, the answers to all of these questions period, his failure to prepare a defense couldmust be "Yes" for Singletary to prevail on her Rule be construed as "careless or myopic," so he15(c)(3) argument. The District Court concluded would not be legitimately prejudicedthat Regan did not receive any notice of the litigation because his "alleged prejudice results fromor of his role in that litigation during the 120 day his own superficial investigatory practices orperiod. The court also concluded that Regan would poor preparation of a defense." Id. § 1498,be unfairly prejudiced by having to mount his at 126. The District Court, however, baseddefense at this late date, and that he neither knew nor its prejudice analysis on the premise thatshould have known that, but for a mistake, he would Regan received no such notice:have been named in the original complaint. Singletary seeks $10,000,000 in various
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damages from the Defendants. The formal or even actual notice within the 120 dayunderlying events occurred more than 4 period; instead, she contends that Regan received
years ago and the trial is scheduled to "constructive or implied notice" of the institution of
commence in a very short time. Subjecting the action. She cites to several district court casesRegan to such potential liability for the first within this Circuit for the proposition that "notice
time at this late date on the eve of trial and concerning the institution of an action may be actual,
requiring him to "set about assembling constructive, or imputed." Id. (citing Keatl v. Doe.evidence and constructing a defense when 1994 WL 385333 at *4 (E.D.Pa. July 22, 1994);
the case is already stale," Nelson. 60 F.3d at Ilelyv Queen. 146 F.R.D. 102, 107 (E.D.Pa.1993);
1015, would unfairly prejudice him. *196Klnnallv v. Bell of l'ennsyakanka, 748 F Supo
Dist. Ct. Order # 1, Sept. 20, 2000, at 11-12. 1136, 1141 (E.D.Pa.1990)). The plaintiff thenOf course, if Regan had received notice advances two methods of imputing notice to Regan
earlier, he could have prepared his defense that she argues are implicated here: (1) the shared
when the case was not so stale. We agree attorney method (Regan received timely notice
with the District Court that Regan did not because he shared his attorney with SCI-Rockview,
receive any notice within the requisite time an originally named party); and (2) the identity ofperiod, and we also agree that Regan would interest method (Regan received timely notice
suffer prejudice by being forced to prepare because he had an identity of interest with SCI-his defense at this point. We have noted Rockview). The central question before us isabove that, arguably, a non-notice non- whether the facts of this case support the application
prejudice scenario is a conceptual of one or the other of these forms of notice.
possibility; but this case does not present
such a situation. 1. Notice via Sharing an Attorney with an Original

Defendant

*195 B. Notice 12L[101 The "shared attorney" method of imputing
Rule 15(c)(3) notice is based on the notion that, when

m8 This court has seldom spoken on the meaning of an originally named party and the party who is sought"notice" in the context of Rule l 5(c)(3). Still, we to be added are represented by the same attorney, thecan glean some general instruction from the few attorney is likely to have communicated to the lattercases that address the issue. First, Rule I5(c)(3) party that he may very well be joined in the action.notice does not require actual service of process on This method has been accepted by other Courts ofthe party sought to be added; notice may be deemed Appeals and by district courts within this Circuit.to have occurred when a party who has some reason See Gleason v. Mcl~ride. 869 F.2d 688. 693 (2dto expect his potential involvement as a defendant Cir. 1989); Bark-ins v Int'l Inns, Inc., 825 F 2d 905.hears of the commencement of litigation through 907 (5th Cir. 1987); Berndt v .State of Tennessee, 796some informal means. See Varlack v. SWVC F.2d 879, 884 (6th Cir. 1986); lleinlv. 146 F R.D. atCaribbean, Inc.. 550 F.2d 171, 175 (3d Cir.1977) 107i n nally, 748 F.Supp. at 1141. We endorse this
(holding that a person who the plaintiff sought to add method of imputing notice under Rule 15(c)(3).
as a defendant had adequate notice under 15(c)(3)
when, within the relevant period, the person by The relevant inquiry under this method is whetherhappenstance saw a copy of the complaint naming notice of the institution of this action can be imputedboth the place where he worked and an "unknown to Regan within the relevant 120 day period, i.e., byemployee" as a defendant, which he knew referred to February 3, 1999, by virtue of representation Reganhim); see also Berndt v. Tennessee, 796 F.2d 879, shared with a defendant originally named in the884 (6th Cir. 1986) (notice need not be formal); lawsuit. The plaintiff contends that Regan shared anEakins v Reecd, 710 F.2d 184, 187- 88 (41h Cir.1983) attorney with all of the originally named defendants;(same); Kruk v. Cronvich, 629 F.2d 404. 407-08 (5th more precisely, she submits that appellees' attorney,Cir. 1980) (same). At the same time, the notice Deputy (State) Attorney General Gregory R.received must be more than notice of the event that Neuhauser, entered an appearance as "Counsel forgave rise to the cause of action; it must be notice that Defendants" in the original lawsuit, and hence thatthe plaintiff has instituted the action. See Bechtel v. Neuhauser represented the "several UnknownRobinson, 886 F.2d 644 652 n. 12 (3d Cir. 1989). Corrections Officers" defendants, one of whom

turned out to be Regan. The plaintiff submits thatThe plaintiff does not argue that Regan received Neuhauser's investigation for this lawsuit must have
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included interviewing Regan (as he was one of the gave notice to Regan before Regan was sought to belast counselors to evaluate Edward Singletary's named as a defendant, this does not help the plaintiffmental state), so that Regan would have gotten notice because Neuhauser's representation of the defendantsof the institution of the lawsuit at that time. commenced after the 120 day period. Furthermore,
the plaintiff has not made a "shared attorney"The plaintiff notes further that Neuhauser responded argument regarding the original attorneyto all of the allegations in the complaint including Shellenberger (the defendants' attorney of recordthose governing the unknown corrections officers; during the 120 day period), but even if she did,that Neuhauser defended at Regan's deposition; and Shellenberger has not represented, and will neverthat nothing in Neuhauser's Answer to the Complaint represent, Regan at any point in this action. Becausewas inconsistent with jointly representing employees this case was quickly transferred to the Middlelike Regan. The defendants counter that, even if District, the record does not support the inference thatRegan were made a defendant in this suit, Regan any investigation of the case was performed thatwould not have to accept Neuhauser as his counsel: would have given Regan notice within the 120 days;Pennsylvania law specifically allows state employees that is, there is no evidence in the record thatto engage their own counsel when sued for actions Shellenberger contacted Regan about this case or hadtaken in the course of their employment. See 4 any relationship with Regan at all. For thesePa Code gi 3 9.13(a)(3) (2001). reasons, we reject the plaintiff's argument that Regan
obtained sufficient Rule 15(c)(3) notice via theThe plaintiff's contentions raise an interesting issue: "shared attorney" method of imputing notice.whether an attorney's original entry of appearance as

"Counsel for Defendants" can be used to establish, at 2. Notice via an Identity of Interest with anthe time of that appearance, a sufficient relationship Originally named Defendant
for Rule 15(c)(3) notice purposes with a party who is
later substituted as a defendant for a "John Doe" (or 1ll [121 The "identity of interest" method ofits functional equivalent) named in the original imputing Rule 15(c)(3) notice to a newly namedcomplaint. Because we are concerned with the party is closely related to the shared attorney method.notice that the newly named defendant received, the Identity of interest is explained by one commentatorfundamental issue here is whether the attorney's later as follows: "Identity of interest generally means thatrelationship with the newly named defendant gives the parties are so closely related in their businessrise to the inference that the attorney, within the 120 operations or other activities that the institution of anday period, had some communication or relationship action against one serves to provide notice of thewith, and *197 thus gave notice of the action to, the litigation to the other." 6A Charles A. Wright et al.,newly named defendant. Federal Practice And Procedure § 1499, at 146 (2d

ed. 1990). One could view the shared attorneyIn this case, however, the record is clear that method as simply a special case of, or as providingNeuhauser did not become the attorney for the evidence for, the identity of interest method, in thatdefendants until well after the relevant 120 day sharing an attorney with an originally named partyperiod had run. The plaintiff originally filed this demonstrates that you share an identity of interestaction in the Eastern District of Pennsylvania on with that party. See, e.g., Jacobsen v} Osborne. 133October 6, 1998. The action was then transferred to F.3d 315, 320 (5th Cir.1998) (using the fact that thethe Middle District of Pennsylvania; the order parties shared an attorney as evidence that thedirecting the clerk to transfer the case was entered on identity of interest test was met). But cf 3 JamesJanuary 12, 1999, and that order and the original file Wm. Moore, Moore's Federal Practice §were docketed by the Middle District on February 16, 15.19[3][c], at 15-88 to 15-89 (3d ed. 2001) ("Legal1999. Neuhauser was substituted as counsel for the counsel shared by the original and new defendants isdefendants on February 24, 1999, replacing John O.J. not sufficient to establish an identity of interest."Shellenberger. The relevant 120 day period ended (citing In re Intesgrated Res. Real Estate ltd Pshipon February 3, 1999, so any representation and Sec. J.itig. 815 F.Supp 620 645 (S.D.N.Y.1993))).
investigation (and contact with Regan) by Neuhauser However, because the parties and various districtdid not begin until at least three weeks after the 120 court cases within this Circuit treat identity of interestday period ended. and shared attorney as separate methods of imputing

Rule 15(c)(3) notice, we will do likewise. See, e.g.,Therefore, even if we were to conclude that Keitt v. Doe. 1994 WL 385333 (E.D.Pa. July 22,Neuhauser in some sense represented and thereby 1994
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prison officials named in the original complaint*198 In Schiavone v. Fortune, 477 U.S. 21. 106 meant that the notice given to the latter could beS.Ct. 2379. 91 L.Ed.2d 18 (1980), the Supreme Court imputed to the former.
seemingly endorsed the identity of interest method of
imputing notice for Rule 15(c)(3): "Timely filing of The First Circuit held that the district court did nota complaint, and notice within the limitations period err in imputing notice to the prison guard based onto the party named in the complaint, permit the identity of interest he shared with the originallyimputation of notice to a subsequently named and named prison officials. In finding this identity ofsufficiently related party." Id at 29. 106 S.Ct. 2379. interest, the Court of Appeals focused on the factsDistrict courts within this Circuit have interpreted that the originally named defendants were the prisonthis passage to mean that the Supreme Court has guard's superiors, the prison guard was present at theaccepted the identity of interest notice method, see, attack, and the guard continued to work in thee.g., Keitt 1994 WL 385333 at *4 and we find this Intensive Treatment Unit where the plaintiff
reading of Shiaavone plausible. At all events, we remained as an inmate, subject to special protectiveadopt it as a logical construction of the Rule. Thus, measures (so the guard and the prisoner would likelythe relevant issue is whether Regan has a sufficient have had further contact). Under these facts, theidentity of interest with an originally named court held that "it is entirely reasonable to assume
defendant to impute the notice that defendant that [the prison guard] was notified or knew of thereceived to Regan. lawsuit commenced by[the prisoner] as a result of the

assault." Id. at 13.
The plaintiff does not substantially develop her

identity of interest argument (she concentrates mainly In Jacohsen v. Osborne, 133 F.3d 315 (5thon the shared attorney method of imputing notice), Cir.1998), the plaintiff brought a S 1983 actionbut she does advance the argument that Regan shared against a named officer (Osborne) and severalan identity of interest with SCI-Rockview because he unnamed officers, along *199 with state tort claims
was employed by SCI-Rockview. The question against the City of New Orleans and the Sheriff.before us is therefore whether an employee in The plaintiff sought to have his amended complaintRegan's position (staff psychologist) is so closely replacing Osborne with the previously unnamed otherrelated to his employer for the purposes of this type officers relate back under Rule 15(c)(3). The Fifthof litigation that these two parties have a sufficient Circuit held that the newly named defendants
identity of interest so that the institution of litigation received constructive notice because there was aagainst the employer serves to provide notice of the sufficient identity of interest between the newly
litigation to the employee. See 6A Wright et al., named officers, Officer Osborne, and the City to infersupra. B 1499 at 146. notice. The court based this conclusion on the fact

that "the City Attorney, who represented the originalThere is not a clear answer to this question in the City defendants (the City and Officer Osborne)
case law. The parties do not cite, and we have not would necessarily have represented the newly-named
found, any Third Circuit case that addresses this officers. The City Attorney answered the complaint
issue. We have found, however, two cases from on behalf of the City and Officer Osborne and, to doother Circuits and one district court case from within so, presumably investigated the allegations, thusthis Circuit that shed some light on this topic. In giving the newly-named officers the [Rule 15(c)(3)A vala Serrano iv Lebron Gonzalez, 909 F.2d 8 (1st notice of the action." Id. at 320.
Cir.1990), the plaintiff, a prisoner in Puerto Rico,
brought a § 1983 lawsuit alleging that a prison guard In Kew. 1994 WL 385333. the district court foundviolated his civil rights by standing idly by as the that police officers employed by Amtrak did not haveplaintiff was stabbed seven times by other inmates in a sufficient identity of interest with Amtrak forthe Intensive Treatment Unit of the prison. The 15(c)(3) imputed notice purposes. The court statedoriginal complaint was filed pro se, and named as that "[nlon- management employees, such as thedefendants the superintendent of the prison and the officers herein, do not bear a sufficient nexus withhead administrator of the Puerto Rican prison system. their employer to permit a conclusion that they shareThe District Court allowed the plaintiffs amended an identity of interest in the litigation so as to permitcomplaint, which added the prison guard as a the presumption that they received notice that theydefendant, to relate back to the original complaint would be sued simply because their employer hadunder Rule 15(c)(3), on the grounds that the identity timely notice." Id. at *6 (citing Perri v. Damps, 776
of interest that the prison guard shared with the F.Supp. 1345 (N.D.lnd.1991)).
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reason, we reject the plaintiff's identity of interestThese cases demonstrate that this issue is a close one argument, and conclude that the District Court didin this case. We believe, however, that Regan does not err in denying the plaintiff leave to amend hernot share sufficient identity of interest with SCI- complaint to add Regan as a defendant.
Rockview so that notice given to SCI-Rockview can
be imputed to Regan for Rule 15(c)(3) purposes. C. But for a Mistake Concerning the Identity ofRegan was a staff level employee at SCI- Rockview the Proper Party
with no administrative or supervisory duties at the
prison. Thus, Regan's position at SCI Rockview MU3 Rule 15(c)(3)(B) provides a further requirementcannot alone serve as a basis for finding an identity for relating back an amended complaint that adds orof interest, because Regan was clearly not highly changes a party: the newly added party knew orenough placed in the prison hierarchy for us to should have known that "but for a mistakeconclude that his interests as an employee are concerning the identity of the proper party, the actionidentical to the prison's interests. That is, Regan and would have been brought against the party. "SCI-Rockview are not "so closely related in their Fed.R.Civ.P. 15(c)(3)(B). The plaintiff argues thatbusiness operations or other activities that the this condition is met in her proposed amended
institution of an action against one serves to provide complaint, but the District Court found otherwise.
notice of the litigation to the other." 6A Wright et The defendants also contend that (1) the plaintiff did
al. .supra, M 1499, at 146. not make a mistake as to Regan's identity, and (2)

Regan did not know, nor should he have known, thatFurthermore, the circumstances present in .4yala the action would have been brought against him hadSerrano and Jacobsen that were the bases for the his identity been known, because the original
findings of identity of interest in those cases are not complaint named "Unknown Corrections Officers"present in this case. In Avala Serrano, the prison and Regan is not a corrections officer but a staffguard's continued close contact with the plaintiff led psychologist.
the court to conclude that the guard likely had notice
of the instigation of the lawsuit. Here, Regan did not The issue whether the requirements of Rulehave such continuing contact with the plaintiff, so 15(c)(3)(B) are met in this case is a close one. Wethere is no similar basis for concluding that he would begin by noting that the bulk of authority from otherhave received such notice. In .Jacohbsen, the key fact Courts of Appeals takes the position that thefor the court was that the same City Attorney would amendment of a "John Doe" complaint--i.e., thelikely have interviewed the newly named defendants substituting of real names for "John Does" orsoon after the lawsuit was filed, thus giving these "Unknown Persons" named in an original complaint--
defendants sufficient notice of the lawsuit within the does not meet the "but for a mistake" requirement inrelevant 120 day period. As we noted in the 15(c)(3)(B), because not knowing the identity of aprevious section, however, this case was originally defendant is not a mistake concerning the defendant's
filed in the Eastern District of Pennsylvania with a identity. See IVi/son iv. United States. 23 F.3d 559,different attorney representing the defendants, and it 563 (fst Cir.1994); Barrow v. [Vethersfield Policewas only after the case was transferred to the Middle Ldept., 66 F.3d 466. 469 (2d Cir. 1995), amended byDistrict that attorney Neuhauser began his 74 F.3d 1366 (2d Cir. 1996); IF, contracting Corp. v
representation of the defendants and investigation of Bechtel Corp., 885 F.2d 1196. 1201 (4th Cir. 1989);the case--well after the 120 day period had expired. Jacobsen v. Osborne. 133 F.3d 315. 320 (5thBecause there is no evidence or any reason to believe Cir. 1998); (Cox v. Treachtav, 75 F.3d 230, 240 (6ththat the previous attorney for the defendants Cir.1996); Worthington 1'. Wilson. 8 F.3d 1253. 1256represented or even contacted Regan, the basis for (71h Cir.1993); Powers v. Graff 148 F.3d 1223.finding sufficient notice that existed in .Jacobsen is 1226-27 ( lih Cir.l998). This is, of course, anot present here. plausible theory, but in terms of both epistemology

and semantics it is subject to challenge.
*200 Thus, we find ourselves in agreement with

Kern that, absent other circumstances that permit the In Varlack v. SWTC Caribbean, Inc. 550) F. 2d 171.inference that notice was actually received, a non- 175 (3d Cir.1977), this Court appeared to havemanagement employee like Regan does not share a reached the opposite conclusion insofar as we heldsufficient nexus of interests with his or her employer that the amendment of a "John Doe" complaint metso that notice given to the employer can be imputed all of the conditions for Rule 15(c)(3) relation back,to the employee for Rule 15(c)(3) purposes. For this including the "but for a mistake" requirement. In
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Larlack, the plaintiff had filed a complaint against, followed the rule of the other Circuits in
inter alia, an "unknown employee" of a branch of the denying the relation back of amended
Orange Julius restaurant chain, alleging that this complaints that replace "John Doe"
employee had hit him with a two-by-four in a fight, defendants because there was no mistake
which caused him to fall through a plate glass involved in the original complaints. See
window, injuring his arm so severely that it had to be Gallas v. The Supreme Court o/
amputated. After the statute of limitations had run, Pennsylvania, 1998 WL 599249. at *4
the plaintiff sought to amend his complaint to change (E.D.Pa. Aug.24. 1998; Frazierv. ('/yof
"unknown employee" to the employee's real name, Philadelphia, 927 F.Supp. 881. 885
using Rule 15(c)(3) to have the amended complaint (E.D.Pa. 1996). The majority of district
relate back to the original. The newly named court cases from within this Circuit that
defendant testified that he had coincidentally seen a have considered this issue, however, have
copy of the complaint naming both Orange Julius and followed the broader interpretation of
an "unknown employee" as defendants, and that he larlack and thus allowed the relation back
had known at that time that he was the "unknown of amended "John Doe" complaints under
employee" referred to. This Court affirmed the Rule 15(c)(3). See, e.g., rant v.
district court's grant of *201 the 15(c)(3) motion, Towamencin Tovnship, 1999 WL 317032 at
holding that the plaintiff met all the requirements of *5-*6 (E D.Pa. 1999); irautman It Laqalski,
15(c)(3), including the requirement that the newly 28 F.Supp.2d 327, 330 (WD.Pa.1998);
named defendant "knew or should have known but ('ruz v. ('Clv of Camden. 898 F.Supp. 1100,
for a mistake concerning the identity of the proper 1110 n. 9 (D.N.J.1995); Advanced Powter
party." See id. at 175. Sys., inc. v. Hi-Tech lsIs., Inc., 801 F.Supp.

1450. 1457(E.D.Pa.1992). Wethinkthisto
We are, of course, bound by Varlack insofar as it be the better reading of Varlack.
held that the plaintiff's lack of knowledge of a
particular defendant's identity can be a mistake under
Rule 15(c)(3)(B). See Internal Operating Procedures 1e4J These are sticky issues. Because, as we
of the United States Court of Appeals for the Third explained above, the plaintiffs argument on the
Circuit 9.1 (2000). [FN41 Moreover, as is also noted applicability of Rule 15(cfl3) to her case fails on
above, every other Court of Appeals that has notice grounds, we do not need to decide these
considered this issue (specifically, the First, Second, questions here. We do, however, take this
Fourth, Fifth, Sixth, Seventh, and Eleventh Circuits) opportunity to express in the margin our concern over
has come out contrary to Varlack; generally the state of the law on Rule 15(c)(3) (in particular the
speaking, the analysis in these other cases centers on other Circuits' interpretation of the "mistake"
the linguistic argument that a lack of knowledge of a requirement) and to recommend to the Advisory
defendant's identity is not a "mistake" concerning that Rules Committee a modification of Rule 15(c)(3) to
identity. However, even assuming that Varlack bring the Rule into accord with the weight of the
allows for amended "John Doe" complaints to meet commentary about it. IFN5
Rule 15(c)(3)(B)'s "mistake" requirement, it is
questionable whether the other parts of 15(c)(3)(B)
are met in this case, namely, whether Regan knew or FN5. As we note in the text, some Courts of
should have known that he would have been named Appeals have held that proposed amended
in the complaint if his identity were known. Because complaints that seek to replace a "John Doe"
the original complaint named "Unknown Corrections or other placeholder name in an original
Officers," it is surely arguable that psychologist complaint with a defendant's real name do
Regan would have no way of knowing that the not meet Rule I5(c)(3)(B)'s "but for a
plaintiff meant to name him. mistake" requirement. We find this

conclusion to be highly problematic. It is
certainly not uncommon for victims of civil

FN4. We note, however, that two district rights violations (e.g., an assault by police
court cases from within this Circuit have officers or prison guards) to be unaware of
seemingly concluded that Iarlack's holding the identity of the person or persons who
does not entail that amended "John Doe" violated those rights. This information is in
complaints meet Rule 15(c)(3)(B)'s the possession of the defendants, and many
"mistake" requirement, as these cases have plaintiffs cannot obtain this information

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works



266 F.3d 186 Page 14
50 Fed.R.Serv.3d 946
(Cite as: 266 F.3d 186)

until they have had a chance to undergo period, (2) knew they were the ones
extensive discovery following institution of targeted, and (3) had the information as to
a civil action. If such plaintiffs are not their correct names but withheld that
allowed to relate back their amended "John information from the plaintiff--indeed, we
Doe" complaints, then the statute of believe that fairness requires that a plaintiff
limitations period for these plaintiffs is in such a situation should be allowed to add
effectively substantially shorter than it is for the newly named defendants to his
other plaintiffs who bring the exact same complaint. We also note that RuIc
claim but who know the names of their 15(c)(3)(B)'s mistake requirement has been
assailants; the former group of plaintiffs held to be met (and thus relation back
would have to bring their lawsuits well clearly permitted) for an amended complaint
before the end of the limitations period, that adds or substitutes a party when a
immediately begin discovery, and hope that plaintiff makes a mistake by suing the state
they can determine the assailants' names but not individual officers in a § 1983
before the statute of limitations expires. action. See Lundv v. Adamar of New Jersey,
There seems to be no good reason to Inc., 34 F 3d 1173, 1192 n. 13 (3d Cir. 1994)
disadvantage plaintiffs in this way simply (Becker, J., concurring in part and dissenting
because, for example, they were not able to in part) (listing cases in which plaintiffs
see the name tag of the offending state actor. have been permitted to have their complaints
The rejoinder to this argument is that relate back when they made mistakes in the
allowing the relation back of amended "John naming of defendants in their complaints,
Doe" complaints risks unfairness to including naming states and state agencies
defendants, who, under the countervailing instead of state officials in 8fi 1983 cases).
V'arlack interpretation of Rulc 15(c)(3)(B), We think that it makes no sense to allow
may have a lawsuit sprung upon them well plaintiffs who commit such a clear pleading
after the statute of limitations period has run. error to have their claims relate back, while
But fairness to the defendants is disallowing such an option for plaintiffs
accommodated in the other requirements of who, usually through no fault of their own,
Rule 15(c)(3), namely the requirements that do not know the names of the individuals
(1) the newly named defendants had who violated their rights. This disparity of
received "such notice of the institution of the treatment of 6 1983 plaintiffs seems to have
action" during the relevant time period "that no principled basis and should not be
the party will not be prejudiced in codified in our Rules of Civil Procedure.
maintaining a defense on the merits"; and All of the commentators who address this
(2) the newly named defendants knew or issue (at least those that we found in our
should have known that the original research) call for Rule 15(c)(3) to allow
complaint was really directed towards them relation back in cases in which a "John Doe"
("the action would have been brought complaint is amended to substitute real
against the party"). These requirements defendants' names. See Edward H. Cooper,
generally take care of the "springing a claim Rule 15(c)(3) Puzzles at 3-5 (November
on an unsuspecting defendant" problem. 1999) (unpublished manuscript, on file with
Because these other Rule 15(c)(3) the Administrative Office of the United
requirements must be met before an States Courts, Rules Committee Support
amended complaint can relate back, the Office); Carol M. Rice, Mllfeet John Doe: It
"mistake" requirement of 15(c)(3), as is Time f/r Federal Civil Procedure to
interpreted by the other Circuits, would be Recognize John Doe Parties. 57 U. Pitt.
dispositive in disallowing relation back only L Rev. 883. 952-53 (1996); Steven S.
when the to-be-added defendants had timely Sparling, Note, Relation Back of " John Doe"
notice of the lawsuit and knew that the Conmplaints in Federal ('urts: 1What You
lawsuit was really meant to be directed at Don't knovW (an Hurt You. 19 Cardozo
them. We do not think that fairness L.Rcv. 1235 (1997) (arguing that the
requires that a plaintiff be barred from structure, purpose, history and development
adding newly named parties as defendants of Rule 15(c) all cut in favor of allowing
when these newly named parties (1) knew relation back of amended John Doe
about the lawsuit within the relevant time complaints).
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In his manuscript "Rulc 15(c)(3) Puzzles,"
Professor Edward H. Cooper of the
University of Michigan Law School
suggests the following alteration (in italics)
in subsection 15(c)(3)(B) of the Rule in
order to make it clear that the relation back
of "John Doe" amended complaints is
allowed: "the party to be brought in by
amendment ... knew or should have known
that, but for a mistake or lack of information
concerning the identity of the proper
party...." Cooper, supra, (manuscript at 8).
We believe that a change in Rule 15(c)(3)
along the lines advocated by Professor
Cooper would fix the lack of fairness to
plaintiffs with "John Doe" complaints that
currently inheres in the other Circuits'
interpretation of the Rule, and would bring
the Rule more clearly into alignment with
the liberal pleading practice policy of the
Federal Rules of Civil Procedure.
For these reasons, we encourage the Rules
Advisory Committee to amend Rule
15(c)(3) so that it clearly embraces the
Cooper approach to the relation back of
"John Doe" complaints. As the Supreme
Court has said, "the requirements of the
rules of procedure should be liberally
construed and ... 'mere technicalities' should
not stand in the way of consideration of a
case on its merits." Torres v Oakland
Scavenger Co., 487 U.S. 312. 316. 108 S.Ct.
2405. 101 L.Ed.2d 285 (1988). Rule
15(c)(3) is clearly meant to further the
policy of considering claims on their merits
rather than dismissing them on
technicalities, and this policy is substantially
furthered by the Cooper approach to Rule
15(c)(3)(B).

*203 II. Conclusion

For the above reasons, the District Court's grant of
summary judgment for the defendants and the court's
order denying the plaintiffs motion to amend her
complaint will be affirmed. The Clerk is directed to
send copies of this opinion to the Chairman and
Reporter of the Judicial Conference Advisory
Committee on Civil Rules and the Standing
Committee on Practice and Procedure, calling
attention to footnote 5.

END OF DOCUMENT
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Miscellaneous Items

Rule 6(e) - 3 days shall be added

The Appellate Rules Committee has referred to the Civil Rules Committee a "nice" time-

counting problem that arises from the interaction between Rule 6(e) and the time-counting

conventions of Rule 6(b). The problem was raised in comments on amendments of the Appellate

Rules designed to make the time-counting provisions in the Appellate Rules similar to the Civil

Rules. Because the problem arises from the Civil Rules, the Appellate Rules Committee believes

that the Civil Rules Committee should take the lead in proposing a solution.

As recently amended, Rule 6(e) says:

Whenever a party has the right or is required to do some act or take some proceedings

within a prescribed period after the service of a notice or other paper upon the party

and the notice or paper is served upon the party under Rule 5(b)(2)(B), (C), or (D),

3 days shall be added to the prescribed period.

The problem described below could be addressed by changing the final clause:

3 days shall be added to the Prescribed p. 1iUd the prescribed period begins 3 days

after service.

This change would capture the meaning that surely must have been intended.

Rule 6(a) says that intervening Saturdays, Sundays, and legal holidays are excluded when

computing a prescribed or allowed "period of time" that is "less than 11 days." The Appellate Rules

had used 7 days in the parallel rule, but are switching to the less-than-I 1-days rule to establish

uniformity with the Civil Rules. In the course of deliberating the change, the Appellate Rules

Committee was asked to address the integration of the additional 3 days. There are at least three

possible choices to be made. They are described, with citations to apparently conflicting decisions,

in 4B C.A. Wright & A.R. Miller, Federal Practice & Procedure: Civil 3d, § 1171, beginning at p.

595.
The first choice is to add the three days to the underlying period; if it begins as a 10-day

period, it becomes a 13-day period when applying Rule 6(a). Because it is a 13-day period,

intermediate Saturdays, Sundays, and legal holidays are counted. The result is that the time to

respond after mail service is shorter than the time to respond after personal service. Not smart.

The second choice is to treat the 3-day addition independently for purposes of Rule 6(a). If

the original period is 10 days, there are two exclusions of intervening "dies non". Saturdays,

Sundays, etc. are excluded from the 1 O-day period and also from the 3-day period. This gives a lot

of extension: the three days can easily become five, and with the help of a legal holiday perhaps six.

The third choice is to count the 3-day addition as an addition, not as a period of time

prescribed by the rules. This approach corresponds to the apparent intent, and also to the language:

"3 days shall be added." Dies non count only if the 3-day addition causes the time to expire on one.



Miscellaneous Agenda Items -2-

(E.g., time, as enlarged by the 3 days, runs out on a Saturday; the time is extended to the next

weekday that is not a legal holiday.) Wright & Miller opt for this choice, adding that the 3 days

always should be added at the beginning: we need a clear convention, and this reflects the perception

that mail may take as long as 3 days to arrive. (It could be argued that it is improper to count

Saturday and Sunday against the 3 days if a letter arrives on Saturday: no one will notice it. But if

it is mailed Friday and arrives on Saturday, why not let the 10-day period start on Tuesday: the

recipient should have seen it on Monday.)

It is not hard to illustrate circumstances in which it makes a difference whether the Rule 6(e)

3-day addition is inserted at the beginning or at the end of a prescribed 10-day period. The paper is

mailed on Wednesday. If we count Thursday, Friday, and Saturday as the 3 days added by Rule 6(e),

Monday is day 1 of the 10-day period; the tenth day is Friday, sixteen days after mailing. If we count

Thursday and Friday as days 1 and 2 of the 10-day period, day 10 is a Wednesday; the third day

added under Rule 6(e) is Saturday, and the response is due on Monday, 19 days after mailing.

If we accept the Wright & Miller recommendation, drafting may not be difficult. The

ambiguity arises from saying "3 days shall be added to the prescribed period." We need to find a

way to say that "the prescribed period begins 3 days later than it would begin if service had been

made under Rule 5(b)(2)(A)." It may suffice to say, as suggested above, that "the prescribed period

begins three days after service." This drafting depends on the Rule 5(b) provisions that define the

time when service is made. (b)(2)(B) says: "Service by mail is complete on mailing." (C), which

permits service by leaving a copy with the clerk of court, does not say that service is complete on

leaving the copy, but that seems to speak for itself. (D) says: "Service by electronic means is

complete on transmission; service by other consented means is complete when the person making

service delivers the copy to the agency designated to make delivery."

The alternatives are increasingly uncouth: "3 days shall be [are] added before calculating the

prescribed period," or something in that vein.

A more complete restyling - avoided when we amended Rule 6(e) to account for electronic

service - might look like this:

(e) Additional Time After Service Under Rule 5(b)(2)(B), (C), or (D). Whenever

a party has the right .I is 1o ld to do SC act ot take procedi

w 1l1-li a picscisibed period of titie aftde the c of a notie o l othel pac.h'

and the a notice or paper is served upon na the party under Rule 5(b)(2)(B),

(C), or (D), any period prescribed for act1ng after the notice is served begins

3 days after the notice is served shall be. added to thie prescribed- peiod

COMMITTEE NOTE

Rule 6(e) is amended to remove any doubt as to the method for extending the time to respond

after service by mail, leaving with the clerk of court, electronic means, or other means consented to

by the party served. The prescribed period begins three days after the notice or other paper is served.

All the other time-counting rules apply unchanged.
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[One example illustrates the operation of Rule 6(e). A paper is mailed on Wednesday. The

period to act begins on Sunday, three days - Thursday, Friday, and Saturday - after the paper was

served by mailing. If the period for acting is less than eleven days, Sunday is excluded from the

computation under Rule 6(a). Day 1 then becomes Monday.]

Reporter's Note

The Appellate Rules Committee Reporter believes strongly that the operation of Rule 6(e)

in conjunction with Rule 6(a) requires illustration in the Committee Note. The bracketed second

paragraph provides one example of the final sentence in the first paragraph: "All the other time-

counting rules apply unchanged." There is good reason to be nervous about explaining a rule we do

not propose to amend, but time counting is so sensitive that we may want to add this paragraph.

Multiple illustrations could be provided, but one should suffice.
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Video Deposition as Taxed Costs: 02-CV-B

Judge Jane J. Boyle has written to suggest revision of the cost rules. The problem is that 28

U.S.C. § 1920 seems to limit the award of costs under Civil Rule 54(d). Lawyers are increasingly

presenting evidence at trial by means of videotaped depositions or eletronically presented evidence.

Section 1920 lists as recoverable costs fees and disbursements for reporter fees for all or part of the

stenographic transcript necessarily obtained for use in the case, for printing and witnesses, and for

copies of papers necessarily obtained for use in the case. Courts of appeals have interpreted § 1920

to exclude the costs of video trial exhibits and videotaped depositions. Video media do not count

as stenographic transcripts, printing, or copies of papers.

A recent illustration of these questions is provided by Kohus v. Cosco Inc., Fed.Cir.March

13, 2002, 70 USLW 1565. Adhering to Sixth Circuit law, the Federal Circuit ruled that the cost of

a video exhibit prepared by the successful defendant in an action for patent infringement could not

be taxed as costs. Section 1920(4) allows as costs "fees for exemplification and copies of papers

necessarily obtained for use in the case." The Sixth Circuit had ruled that the cost of charts and

drawings may be taxed, but not the cost of physical models.

Judge Boyle recognizes that the Advisory Committee may believe that these questions are

better addressed through legislation than through amendment of Civil Rule 54(d). She urges that if

legislation seems more appropriate, the Standing Committee be asked to recommend Congressional

consideration of these questions.

The immediate question is whether the Advisory Committee thinks it appropriate to

undertake a project to review the categories of items properly taxed as costs. This topic may well

fall more naturally into the responsibilities of a different Judicial Conference committee. No

recommendation is offered.
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CONSENT CALENDAR

Two items are included as consent-calendar subjects.

02-CV-A: Civil Rule for Title VII Cases

Ms. Tracey Ellis has suggested adoption of a rule to regulate practices that are described in
uncertain fashion. The focus is on Title VII actions. There is a reference to proceeding pro se that
might include proceeding in forma pauperis. The apparent problem is a practice that enables a
''committee" to decide whether her complaint will be considered by a "hearing judge."

Several possible interpretations vie for attention. One is that there is a local court procedure
-perhaps the Northern District of Illinois, guessing from the area codes of Ms. Ellis's telephone
numbers - for screening pro se complaints, or forma pauperis complaints. Another possibility is
that a specific order has entered to require court approval before Ms. Ellis can file civil actions.
There might be some different explanation.

Whatever the problem may be, there is little indication of a likely subject for revision of the
Civil Rules. The rules cannot be amended to address specific case orders. If there is a general local
screening practice, the subject is one of court administration more than rules of procedure.

It is recommended that this item be removed from the agenda without further action.

02-CV-_: Use of Deponent 's Social Security Number

Ms. Tracey Ellis has suggested adoption of a rule that would prohibit an attorney from using
a deponent's social security number during a deposition to look up the deponent's work history.
This suggestion is mingled with observations that the work history of an employment-discrimination
plaintiff should not be used in a way that may defeat the claim.

The appropriate limits on using a social security number seem a matter not for the Civil Rules
but for regulation by statute and perhaps administrative regulation. The propriety of conducting an
on-line investigation of a deponent's work history during the course of a deposition, putting aside
the means used to identify the deponent for search purposes, may be within the scope of possible
Civil Rules. The Civil Rules have not been designed to operate at this level of specific detail,
however, and there is little apparent reason to undertake this particular task.

It is recommended that this item be removed from the agenda without further action.


